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PREFACE

It is for the first time that the National Institute
of Public Finance and Policy, an autonomous, non-profit
organisation whose main functions are to carry out research,
do consultancy work and undertske treining in the area of
public finance and policy, has undertaken to do legislative
drafting for a State Government. Legislation is the connecting
link between policies and their execution and there are several
obvious advantages in entrusting the two functions to one body.
One is that it would reduce the gap between precept and
practice. Another is that, if a study were to be followed up
with a legislative draft for implementstion, the study itself

would tend to become more realistic and practical.

The draft has been prepared by S/S K.N. Balasubramanian
and S. Pavamani, Consultants at the Institute. It is earnestly
hoped that the draft would hélp the Sales Tax Administration
in‘West Bengal, for whom it is meant, to legislate a more
compact, logically arranged and simpler law to replace the
plethcra of laws currently operating in the State in the field
of sales taxation.

R.J. Chellisah
New Delhi Director
14.1.1985
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SALES TALATION IN WEST BENGAL

REPORT CH LEGISLATIVE HEFOI-

I. BACKGROUNU

1. Report of Sales Tax study Committee

In July, 1978, the Government of Wegt Bengzl had set
up & Sales Tax Study Coumittee under the Chairmanship of
Shri K B Ghosh, then Additional Commissioner, Commercizl
Taxes, to review the l:zw, procedures and organisational set
up relating to the administration of sales tax in the State,
The Study Committee made = detailed report on 27.2.1979
containing as many as 196 recommendations.l/ The Report
covers various aspects of the sales tax law and its adminis-
tration in the State, A number of these recommendations
relate to the organisationzl set up, manpower, work load and
work norms, logistics and administretive procedures. Thege
do not have, by and large, zny legislutive implications.
Similarly, there are a number of recommendations concerning
teshnical procedures which will have to be dealt with through
the rules. It will not be necessary to deal with them in the
Act ag such, There are, of course, a number of recommendations
“on the substantive law and statutory procedures which will
have to be reflected in the main enactment. These recommen~
detions may be broadly classified as follows:

1/ Government of West Bengal, Finance Depzrtment - Report
of the Seles Tax Study Committee (1979).



A, Legisglative reform

i.

consolidation of‘the multiple laws under which
sales tax ie levied by a composite sales and
purchage tax law;

B. Changes in substantive law

i.

ii.

iii,

v,

vi.

vii.

viii.

last point (L.2.) tax to be the predominant
form a taxetions; first point (#.2.) to be
levicd only on a few items which satisfy
certein criteriag

muilti-point (M.r.) tax at & concessional rate
algo to be levied at sll intermediate sales

including thosze which have borne F.P. tax;

dbublé tax on compohénta to be relieved by

deducting the cost of inputs from the taxable

turnover;

purchagse tax (2.1.) to be levied on all inputs
and where purchasers can be more easgily
jdentified than sellers (e.g., contractors);

high turnover tax (HIT) to be retaineds

surcharge nd additional surcharge to be

,abolished;

minimum tsxable turnover to be laid down;

retes to be reduced to 5 or bj;



Co

ix.

X,

Xi,.

xii.

Xiv.

exemptions to be rationalised and curtailed;

rounding oif of taxable turnover and tex,
intercet, penalty, etc., to be provided;

charge of interest on short payment of tax and

ate guodmission of returns and grant of ‘
intercst on excess payments to be provided;
corncept of 'buying time' with immunity from
penalty to be introduced;

imposition of penslty for failure to get
regigtered to be revived; other penalty
provisions to be rationalised;

penalty for concealment equal to the amount of
concealment snd ranging upto 2% times the
concecaluent to be proviaed;

penalty in lieu of prosecution to be provideds

Changeg in procedursl law

(a)

(b)

Jurigdiction

'3

i. Commissioner's powers of trensferring
caseg to be enlarged;

ii. challenge to jurisdiction to be made only
within & prescribed time;.

Procedures relating to permits, registration,
etc.

i. provision to be made in the law for grant



of provisional registration certificates
condition of furnishing security to be
included;

ii, permits, by and large, to be sbolisheds

iii.. nsrnczelletion of registration for failure
tc pay tax to be provided and provisions
~retionalised:

iv, declaration forms to be withheld from
defaulterss

(e) Filing of return

i. return tc be filed annually; tax to be paid
monthly or quarterly;

ii., mouthly return form to be replaced by a
| simple statement;

(a) Assessment

i, summary assessment on the basis of return
within prescribed limits to be introduced;
ambit to be enlarged progressively;

ii. sesrmole serutiny of summary assessments to
be provided;

iii. ordinary assessments after scrutiny to be
made in non-summery cases;



Ve

vi,

(e)

1.

ii,

iv.

Ve

-5 -

specisl assegsments to be mage after
intensive scrutiny in large turnover,
search and seizure esnd evasion casess

Commissioner's power to meke finding of
fact to the best of his judgment to be
mede clear in the law:

provision for rectification to be
introduceds

provision for cancelletion of ex-perte
assecsment to be introduced; '

provisions relating to time bar on
agseesnents to be gtreamlined;

Appeal, revigian, ete.

appeal against rejection of rectification
claim and refusal to cancel ex-parte
agsessment to be providied;

all oxvders to be appealable except
specified orders;

summary rejection of appeal to be provided
foxr noa-payment of assessed tax subject to
condonationsg

Commissioner to have power to dencide
specific disputed gquestionss

dismissal of appeal for defauif {0 be
provided speclifying the time limit for
regtorationg
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(f)  Payment, collection and recovery of tax

i.

ii.

iii.

iv,

Ve

vi,

provision to be mzde for payment of demand
within 30 days:

power to be given to the Commiesioner for
grant of ingtelments subject to payment of
interest; cancellation facility to be
provided in case or default;

withdrewing of declaratinn formg from
defaultcre to be provideds

failure to pay tex to entail cancellstion
of registration:

geparate chapter on certificste proceedings
on the linee of sections 222 to 225, and

II Schedule of I.T. Act and ITCP Rules to
be enacted in the lawg:

trangfer of propexrty by defaulter or during
pendency of proceedings to be rendered
voids

(g) Refunds

i.

ii.

power to withhold refuna to be given when
the order is challenged in appeal.

grant of interest on delayed refund to be
provided fors



D, Beforme relating to enforccment

i.

gearcn sud scizure apnd inspection provisions
to be tigntened up end streamlined;

i

i.

ii.

ii.

B, Oiber reforms

provigions rcleting to service of notice 4o be
mede clear—cuts

provigions relstirg to zuthorised reprecenta-

“tivee to be rstionalised;

provision to be inserted for fecilitating
removal of difficulties; .

provision to be inserted to facilitate write

-~ back of written off taxes;

2. Report of the NIPE? Study Tean

A study team of the NIPFF led by Dr. A Bagehi hed
recently conducted & study of the system of sales taxation in

West Bengal ané furnisied an interim r€port.l/ The sugses-

tions mede in this report are briefly:

L.

Y-

Mogt commodities inecluding inputs would be
subjected to tax at the first point (¥.P.). 4 tax
at the lest point (L.F.) mey be levied only in
respect of sone commoditics which are produced by
a large number of dealers zad have z high propor-
tion of value added et the intermediate steges
(e.g., footwesr, sgricultursl implements and high

1/ WIPFP ~ Saleg Texation in Weet Bengal - Interim
Report - December, 1983,



ii,

iii,

iv,

Ve

value articles like refrigerator, TV, Video,
ete:); Unspeeified domsolities would be taxed
at FP,

There should be not more than 5 or 6 rates of tex.
Goods largely uged as inputs should be taxed at

4 per cent, which rate should apply to all
purchases and nod mocrely purchascs by manufac-
turers, High value ayticles like gold and silver
may be taxed at ¥ to 1 per cent, luxury goods at
15 per cent and other articles at 8 to 15 per
cent, '

Full set off of tax paid on inputs (but not on
plant and machinery) should be allowed except
wherc the final product is not disposed of by
sale in West Bengal (or in the course of inter-
State sale or export)., Declaration forms and
purchase tax on inputs can then be abolished,

Set off of tax paid at FP should also be allowed
to dealers who sell their commodities across the

‘Stzte or export them outside the country.

All intermedimte deglers having turnover exceed-
ing the specified limit should also be required
to file accounts, eto. It would be risky to do
away with declaration forms but a more effective
method of checking evasion would be to cross
check the salés and purchases of registered
dealers in a scientific and regular manner, To
avoid the problems encountered in operating



vi.

vii,

viii,

ix,

X, .

declaration forms, evidence of purbhase from a
registered dealer in regpect of a FP commodity
may be furnished on the purchase voucher indicat-

ing the registration number and other particulars

of the selling dealer asg in Gujarat,

If the system of cross checking works properly,
there would be no need to compel intermediate
dealers to produce declaration forms obtained
from the tax authorities to SUprrt'their purcﬁa—
sés or sales from or to registecred dealcer. . This
would be true at least as far as first point
goods are concerned. If, however, it is felt
that doing away with the declaration forms for the
IP would be risky, the declaration forms might be
retained for new and small dealers only (that is,
those with turnover below fs 10 lakh).

With greater reliance on FP tax,it may not be
possible to do away with check posts but the
surveillance should be confincd to high -alue and
evasioq—prone goods. Officers of the Department
should be given powers to check consignments at
the offices of the transporters.

The high turnover tax (HIT) is undesireble.

The exemption limits nced to be raised and
rationalised.

The provisions relating to voluntary registration
should be tightened up.
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xi, The multi-point (MP) tax should be done away with;
alternatively, it may be retained at a low rate
of ¥ per cent or so but not exceeding 1 per cent,
If the rate is raised above this level, a system
of set off should be allowed. If a MP tox is

" allowed to continue, the rates of tax for FP tax
mey be somewhat scaled down (where the rete is
8 per,cént or more), Inguts should be given the
same treatment whether MP tax is abolished or
*ailowed;to continue,

xii, Purchase tax on raw jute mey be retained.

xiii. Imposing a purchuse tax on the inputs of hotels

and hotise buildcrs does not seem to be advisable
"asy by virtue of the constitutional amendment, it
should now be possible to tax food supplied in

. hotels as slso materiel supplied in a works
contract, by the States themselves, Food supplied
in hotels excluding the value of the servioce
element is now toxed at 8 per cent. In the case
of works contracta, no doubt some of the material
should bear tax but there is no reason to tax
‘them ihAthe-hande of the buyers.

i'The NIPFP tccm has also made some suggestions
for prooedural reforms. These eres

i, TPEEiodioity of returns should be raticnalised.
Querterly/monthly returns should be replaced by
monthly returns in summary form to be followed
by a detailed annual return. '



ii.

iii.

iv.

V.
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Provision in the law ghould be mede for charging
intersst if tax is withheld beyond the relevant
month without reasconable cause,

‘Summary assessment procedure by accepting the

returns should be introduced (except in new mnd
large cases) subject to sample scrutiny being
made of o certain percentage of the cages
selected by an independent zuthority.

Guidelines regardiing furnishing security for
registrotion, supply of declaration forms, ete.,
should be issued, '

Some measures should be adopted for mitigation of
hardship in the case of small industrial units in
the matter of obtaining registration, eligibility

~ecertificates and fixation of security deposits.

The NIPFP team has also concurred: with the view

that the first step towards any reform of the complicated
system of sales taxation in the State would be to consolidate
the legislations for implementing the tax, The team has,
however, suggested that an exception should be nade in the
case of motor spirit wherc there are only five major dealcrs
and the pricing of petroleum products is locked after by the
Central government through a Commnittee and that, while
congolidating the sales tax laws, the law relating to the
taxation of motor spirit need not be disturbed,
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The NIPFP Study has also a final report on its
anvil. This report is, however, 11ke1y to deal primarily
with matters relating to the administration of the sales tax
laws in West Bengal - organisation, manpower; work load;
work norms, work aids and strategy. The recommendations
contemplated in the final report are not, therefore, likely
to require legislation for implementation,

a
Do £t e nglive B

The FPinance Department of the Government of West
Bengal had, some years beck, prepared a draft of a Bill to
give effect to the various recommendations of the Study
Committee and with a view to legislating a comprehensive
Sales Tax Act to replace all the different laws in force in
the State and to consolidate their provisions, This draft
has since beoome quite outdated on acoount of large soale
amendments made to the sales tax laws in foroe in the State
in the interregnum and the repeal of the West Bengal Paddy
Purohaae dot, 1970 (WB Aot XV of 1970) The forty sixth
amendment of the Oongtitution of India has also added a new
dimension to the problem. The Finanse Department of the
Government of West Bengal have therefore -approached the NIPFP
for assistance in revising the draft, updating 1t and
inforporating thorein the reoommendationa eontained in the
Interim Report of the NIPPP so that the Bill could be
introduoed in State legislature as early as possible.
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Before launching the exercise of preparing a redraft of the
Sales Tax Bill, the connected problems have been discussed
with a team of senior officcrs of the West Bengal Government
consisting of S/ N P Bagchee, Specisl Secretery, Finance,
DK Manovalan, Commissioner, Commercisl Taxes, K K Saha,
Additional Commiseioner ond Shri A K Sarkar, Deputy Director
and ex-officio Deputy Secretary,Finance (referred to as the
official team in this rbport) The dialogue with the
membcrs of the officiel team has been taking place almost
contlnuOUSly through thc present exercise. The lucid
preseatation by them of the existing laws and the problems
arising in their actugl working and the practlcal suggestlons
made by them on the basis of their long experience in
admlnlsterlng the law have made no mean contribution to the
substance and form of the revised draft,

The ,scope'of the present project, the methodology
adopted and a detailed discussicn of the scheme of the |
proposed Bill and the provisiOHS;incbrporated therein are
set out in the ensuing  Chapters of this Report, The -
revised draft of the West Bengsl Sales Tex Bill as emerging.
- from the present study is appended as an ‘Annexe to this
Report



II. SCOPE AND METHODOLOGY

1. Historical Backdrop

The Bengal Finance (Sales Tax) Act, 1941 is over four
decades old and relates to the pre-independence era. The law
was enacted at a time when its contents and the competence of
the legislating body to enact it did not have to be tested on
the touch stone of the Constitution of India and, naturally,
it does not in some respects, quite measure up to the
constitutional requirements., The Constitution of India
expressly declares as void all laws in force in the territory
of India immediately before its édmmencement, in so far as
they are inconsistent with the fundamental rights of the
citizens, to the extent of such inconsistency.l/ But other
‘inconsistencies persist in such old laws. In particular,
many of the old laws suffer from what would today be regarded
ag excessivé delegation of subordinate legislative powers to
the .administrative authority., Thus, in the West Bengal Sales
Tax Acts,many substantive issues, which probably the legisla-
ture ought to have dealt with, seem to have been left to the
rule - making authority. After independence,‘the complexion
of tax administration in India has undergone a gea change.
The administration is now required to be more responsive to
the attitudes and expectations of the taxpaying public and
has to respect the new spirit of freedom, equality and
Natural justice. ‘At the some time, the opportunities thrown-
open by the rapid industrialisation and economic development
in the post-independence era to anti-social elements seeking
to circumvent or evade their obligations under the tax laws
have to be thwerted by mere stringent legislation:

Lo

1/ Constitution of India -~ Article 13(1).
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Many of the States in India, in the territories whereof
sales tax was leviable even prior to independence, have opted
for fresh legislation'after independence and, more particu-
larly, after the reorganisation of the States in 1956, - Thus,
the composite State of Bombay enacted the Bombay Sales Tax
Act; 1959 in replacement of the Bombay Sales Tax Act, 1946
and a host of other laws operating in different areas of its
terrifories. After a'separate State of Gujarat was carved
out of the territories of the composite State of Bombay, the
new State of Gujarat decided to have its own law and the
Gujarat Sales Tax Act, 1969 was enacted. The State of
Maharashtra has, however, continued with the Bombay Act of
1959 and amended it from time to time. Several important.
amendments were made to this Act in 1981 Recently, however,
a new Bill to replace the 1959 Act appears to ha ve:been: ,
formulated, The State of Punjab enacted a new Seles Tax Act
in 1948 in replacement of the Punjab General Sales Tax Acty
1941, The State of Haryana, which on its formetion had the
Punjab Act of 1948 applying within its territories, legls-
lated its own Seles Tex Act in 1973. In.the State of .
Karnataka, the Karnataka Sales Tax Act, 1947 replaced the
Madras General Sales Tax Act, 1939 and the allied laws till
then in force within its territories. Similarly, the State
of Andhra Pradesh enacted the Andhra Pradegh General Sales
‘Tax Act, 1957 in place of the Madras Act of 1939 and other
laws till then applying within 1tsJaruq. Tamil Nadu replaced
the Madras Act of 1939 by the Madras (subsequently changed to
Tamil Nadu) General Sales Tax Act, 1959. In Pcndicherry, a
tax on transactions was leviable under the 'Deliberat;on‘}of
- the Representative Assembly dated 25th 4pril, 1983 2s amended
by the subsequent’yeliberation' dated 23 October, 1953, This
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was followeéd by the Pondicherry General Sales Tax Act, 1965
which, having been declared unconstitutional, was soon |
followed by the Pondicherry General Sales Tax Aect, 1967, The
Rajasthan Sales Tax Act, 1954 came into force on 2.3.1955 and
is operating today as amended from time to time. In the
Union Territory of Delhi the Bengal Finance (Sales Tax) &ct,
1941 was in -force till the Parliament enacted the Delhi Sales
Tax Act, 1975. The Sales Tax Acts of Assam, Orissa, U.P.,
M.P., J & K and Kerale were,passed in 1947, 1947, 1948, 1959,
1962,and 1963, respectively.. Thus, West Bengal alonc seems
to be enjoying the almost unique distinction of operﬂtlng a
sales tax law which is more than 40 years old. The State
seems to have stalled the need to repluce its 0ld laws of
1941 by bolstering it up with supplementary legislation such
as the West Bengal Sales Tax Act, 1954, the West Bengal “
Paddy Purchase 4ct, 1970'énd the West Bengal Motor Spirit
Sales Tax Act, 1974 which were super—lmposed on the Bengul'
Finance (Sales Tax) Act, 1941 and the Bengal Row Jute
Taxation Act, 1941, The rcsult, howevcr, does not seem to
have been very heppy as noted by the Study Commlttce which
observed. '

"The very flrrt shortcomlng in the- legislations, .

as indeed would strike even a casual observer, is
© the miltiplicity of tax laws. Assuming that’ it

is necessary to retain the sallent features of -

taxation as discussed above, there is no reason

why all these features cannot be incorporated in

aingle consolidated enactment. None

1nterviewed by the Committee favoured the idea

of retaining the separate identity of these Acts.

On the country, strong arguments werc made by 2/

many to consolidate thcse Acts in a s1ng1e Act,

1/ Since repealed from 1 dJune, 1983.

2/ Government of West Bengal - Report cf the Sales Tax
Study Commlttee (1959) - para 2,05,
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Nasurally, the very first recommendatien of the Study.

Commlttee has been that, 1nstead of flve different laws, there

should be 'a gingle comp031te sales and purchase tax law in

West- Bengal, The NIPFP Study Team has also emphasised the

need to-consolidate the several existing laws into a single

enacj?ent (with the pﬁvbptlon of the Motor Spirit Sales Tax.
Act, '

2, Objecta ggd Scope gf the Prgaegt

One of the objects of the present proaect is to ‘
'congolidate ‘the dlfferent laws relating to sales tax in the
State of West Bengal into a consolldated code. These ares

The Bengal Finance (Sales Tax) Act, 1941
(Bengal Act VI of 1941) _

The Bengal Raw Jute Taxation Act, 1941
(Bengal Act Ix of 1941)

. The West Bengal Sales Tax 4ct, 1954
(West Bengal Act IV of 1954)

, The West Bengal Paddy Purchsse Act, 1970
(West Bengal Aot XV of 1970)

‘The West Bengal Motor Spirits Sales Tax Act. 1974
"*"-'(Wes'b Bengal Act Al of 1974) S

=0f these, the Paddy Purchase Act has since been repealed with
\effect from 1 June, 1983, - As regards the Motor Spirits Sales
‘Tax Act, &s observed by the NIPFP Study Team, theré' are only
five major dealers of petroleum products end the pricing of
"such products is locked after by, the Government through a
Committee, ‘The channels of dlstrlbutlon of "such’ products has
feertain distinctive features. Tt would; therefére, be

1/ NIPFP - Sales Taxation in West Bengal - Interim Report
(Dec., 1983) - p. 70.
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advantageoﬁs to administer the sales tax on petroleum
products through a separate enactment. No attempt has
therefore been made to incorporate the provisions of the West
Bengal Motor Spirits Sales.Tax Act in the proposed comprehen-
sive Bill, That Act. should:coptinue as at present, Hemce,
out of the five -ensctients 1isted above, only the first

three would ¥equire to be donsolidated. |

The West Bengal Sales Tax Study Committee and the
NIPFP Study Team have both recommended a number of subsfan—
tiye,,prooedural and adminlstratlve measures for reforming
the. sales taX system in the State. and improving its
‘aéministratlon. Thesge suggestlons, .to the extent they are

acceptable to the Government, have to be incorporated in the
law, ’ '

Apart from substantive and procedursl reforms, the
law also needs schematic and structural reform. The Sales
Tax Study Committee did not go into these aspects.
Apparently, it decided to leave the matter to the draftsman,
The NIPFP Study Team was also not required to examine this
aspect of the matter.-%@he sales tax laws in force in the
State todey are the products of unplanned development. In
recent years, there'ﬁé§~been a spate of amendments to the
existing laws with numerous insertions by way of sections and
clauges with multiple alphabetical suffixes fe.g.,

Section 4AAAA of the 1954 Act and clauses (cce) and (cocc)

of sub—sectlon (1) of section s of the 1941 Act_/ "The Acts
are not divided into subjectwise Chapters and the substantive
" provisions and procedural provisions are found inter-mixed
making the arrangement illogical and their comprchension

" gifficult. FPor instance, even within the same statute, the
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penal. prov131ons are scattered through its length and
breadth [ e, 8. sectlons 54y 5B(1)(b), 11(1), 11(2a), 11(2g),
11(4B), 204 and so on_/. Some 1mportant substantlve
prnv1sione appear in the Rnles and require to be brought over
to the main enactment. These apert, it is desirable to
borrow. some ‘of the procedures ‘which havée beer found useful
and effective in the sdministration of the direct tax laws
~for;imprOVing the sales téx,administratian in the State
(e.g., separate tax recovefybmachinery, forum for settlement
of cases, €tc.). 4All thls would involve a total rewriting
of the law. It would indeed be unfortunate if the present
cpportunity is not taken advantage of for bringing about

such schematic reform. There is also the nced to improve the
drafting style imparting to. the law greater clarity, consis-
:tency;.and-uniformity of phraseology. :

In sum,the scope_"lo:'f_: the present project iss

a. to consolidate the provisions of the Bengal Finance
(sales Tax) Aot, 1941, the Bengal Raw Jute Taxation

. Act, 1941 -and the West Bengal Sales Tax Act, 1954
into a 31ng1e enactment= . :

b;v to incorporate in the law the recommendatlons of the
West Bengal Sales Tax Study Committee and the NIPFP
Study Team for substantlve and procedural reformgsand

c. to bring about a structural and schematlc reform of
~ the law, achieving at the same time, a general
improvement in the drafting,
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3. Methodologx

Integrat;gn of §evera1 lawg. The methodology adopted
“in the progect has naturally been dictated by-the objects and

scope of the project.  For integrating the existing laws into
.a gingle code, their provisions had to be analyzed, identi fying
common or correspondlng provisions on the one hand and
provisiens which are distinctive to particular Acts on the
other. The machinery provisions in the different Acts have

a large measure of similarity and have been: replaced by a
.common set of provisione. 0f course, in the process, some
adjustments have been'unevoidable 'Where reforms are.also
contemplated entalllng revision of the existing provisions,
the new provisions have been tallored to suit the needs of

all the component laws, Whexe no such reform or revisiong is
necessary, the common provisien has been based by and large on
the 1941 Act which has the widest appiicationg but,at the

same time ensuring that no great violemce is done to the
corresponding provisions of the other laws.

b, Structural reform. As remarked esrlier, the existing
laws are productsof unplanned grow%h resulting from attempts
to meet the needs and exigencies of particulqr occasions,

The 1941 Actywhich had orlglnally 27 sectionsshas had an
equal number of new sections with qlphabetlcal suffixes
inserted from ‘time to time. The more recent 1954 Act which
had also 27 sections to start w1th, has hud 17 new sections
similarly.added., n Insertions to and deletlons 'of clauses,
sub-clauses, prov1sos and explenatlons in both the Acts have
been_too many to enumrate, The-existipgﬂActs are not
divided into Chépters and the original-logic infthe arrange-
ment of sections has been completely disturbed by numerous

b
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deletions and insertions. To impart into the law a more %o
logical sequence and greater clarlty, the- rev1sed draft seeks/ .
divide the consolidated Aot into 13 distlnct Chapters, each
Chapter covering a particilar subject.: The Chapters have
been so arranged that substantive and quasi-substantive
provisions stand grouped separately and procedurel prov1s1ons
gtand arranged in’ “the: chrenologlcal order..of the procedures
themselveg starting with reglstratlon.and logically moving S
- through filingibf-returns,assessmeht;-interest'and penalties,
paymeht‘and'eollectioh of taxes, and appeals, revision,
refercnce'ahd settlement of cases, Special prov181ens of
1nfrequent appllcatlon such asLexgrc1se of police powvers,
prosecutlon and the like appear in later Chapters. The
closing Chapter is a wrap-up one containing migcellaneous
provigions which are not amenable to being fitted in
elsewhere. This Chapter also contains transitional provi-
sions;fer'ensuring a gsmooth switch-ovér from the existing
laws to the new law and provisions relating to rule making
‘authority, The very first Chapter of course is,in sonsonance
with truditlonal practlce, the prellminary Chapter dealing

. with tltle, extent and commercement of the new Act and

definitions. In addition to tne 13 Chapters, ‘there are gix
Schedules. The first five Schedules (A to E) list out goods
for various purposes of the Act such as exemptlon, levy of

tax at particuler points of sale, etc. The Sixth Sohedule(F)
provides a self-contalned code for thé coerclve recovery of
tax aerrears on the pattern of the 2nd Schedule to the. -
Income-tax Act, 1961, As these prOV181ons are independent

of the normal prov151ons of the law and would be admlnistered
by an 1ndependent organlsatlon within the Department, it
would be qdvantageOUS to have them
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Schedule. The pattern of re-gtructuring of the law has been
concelved with due regard to the heed for making the law
‘more logical in its presentation and easier of comprehension.
compliance and administratlon.

| Co lementation of the re mmendat ns of the Wegt

gggl Saleg Tax Studx CQmmittee ang the NIPFP Study Team,
'Implementatlon of the recommendations of two expert studies,
~one made at the instance of the Government of West Bengal and
the other by the NIPFP, is another important object of the
present'project ‘For this purpose, the suggcstions emerging
from the two studies had to be analysed and those requiring
1egislative action segregated. By and large, the recommenda-
tions made by the two groups take us in the same direction
but there are a few suggestions which conflict In resolving
the confllcts, 00ns1derab1e reliance has been placed on the
views of the. senior*officers of the Flnance Department of the
iWest Bengaléagyeggggﬁ 1a11y, the present proaect is. aimed at
providing assistance to the Government in the implementation
of its own ‘decisions by formulatlng a 1eg1s1at1ve draft, A
reference to these areas of confllct would be made at the. .
appropriate places while discussing the relevant prov1sione
of the draft Bill. B '

EXpeg;ence of gther States. While enaoting an
'entlrely new law, it would be useful to draw from the

- experience of other States in the matter of sales tax legigla-
_tion. As mentioned earlier, practically every State, has
“passed fresh sales tax 1eg1s1ation after 1ndependence. - The-
structure of these ‘more recent laws . and the new measures and
procedures contemplated by them have conslderably influenced
the formulation of the present draft of a congolidated

sales tax law for West Bengal.
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€. Sfc e axat b t bodiegs. A
number of studies Have been carried out on sales taxation in
‘different States, The NIPFP has also carried out a number
of such studies and even ay on date some studies are in
progress., The findings given and suggestions made in the
following reports have also been kept in view while preparing
the preaent draft: ; -

SR, Kehwar - Report of the Tamil Nadu Sales Tax
Committee (Oot,, 1978)

NIPFP ~ A angQy of the Tax Bystem in Agsam

Kanwaylal, Gugta - Regort on the Simplificetion and
étigﬁg%égat on of the proocdures relating to Sales
ax ]

NIPFP - Report of the Gujarat Taxation Brnquir
Oommitteeep(1980) J ’ Wy

NIPFP - Sales Tax System in Bihzr (1981)

NIPFP - Information Bystem and Evesion of Sales Tax
in Tamil Nadu (Dec., 1982).

NIPFP - The Income Responsiveness of State Taxes in
Maharoshtra (July, 1983)

- NIFFP - Sales Tax System in Delhi (July, 1984).

f. Low Commisaiop's reporta. There are some reports of
the Law Commission of India which Have & bearing aa es tax

legislation, In their Becond Report the 00mmiésion§52;2&¥§
principles for determining when a sale or purchase takes
place in the oourse of inter-State trade or in the course of
lmport or export of goods into or from India. These princi-
ples were engrafied in the Centrel Sales Tax Act, 1956, In
their 30th Report.the Law Commission examined certain



problems arising out of the Supreme Courth decision in

K G Knosla's Case.l The Law Commission of India in their
sixty first report have examined gertain problems ggnnected
with powers of the States to levy a tax on the.sale of goods,
The importani matters which engaged the attention of the
Commission were, taxability of works contrac'ts, hire
purchase transactions, sale of food or drink by a hotelier,
galés of goods by an uningcorporated club, association or
firm to its members, sgle of contrplled oommoditiee, ete.,
and evagion of Central sales tax by what arg known as .
consignment transfers from. one State to another, The
recommendations mede by them have led to the amendment of the
Oonstitution af India to which a referenoe would be made.
later, The Law Oommission also examined certain problems
connected with the Central Sales Tax Act, 1956, Bome of the
recommendationa made by the commiesionzgggard to imposition
of penaltiee under the Central sales tax are equally relevant
for the*Btate levies as well, - The Commission's report also
refers to their earlier report on Social and Esonomic
OftenoeaZI wherein higher punishments had been recommended
for gertain offences, The recommendations have been
followed up by amendments made to the direst tax laws., In
‘their 61at Report,the law Commission have examined these
 apendirents from the angle of their guitebility for adoption
in sales tax laws.

In briet.the recommendationa of the lew Oommiaaion
in regord %o penaltiea ares

(1) atitrer'punishmenta'hhould be provided in laxge
OVaaion ceses and on’ eeoond and subsequent

K ¢ Khoala.&“co. Pvt. Ltd. vs. Commi sioner of
Qomperainl) Taxes, Madyrae AIR 19D§ 50 1313

2/ law Oonmission of Indim - 47th Report.
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conviction for sales tax offences; a minimum
sentence should also be provided in the law
without any power of relaxation;

(ii) for continuing offences, a daily fine should
also be provided;

(iii) abetment of evasion should be made punishable,
the punishment becoming stiffer when the
..evasion is large;

(iv) ih'the case of corporations,a sentence of
public condemnation should be provided; and

(v) a provision for publication of namés of convicted
' persons should be inserted in the law,

The Law commission have also examined questions
relating to the legislative competence of the States to
egtablish checkposts or barricrs. '

The various recommendations and observations of the
Law Commission have been kept in view while drafting the
penal ahd other provisions of the consolidated law. A
reference to the specific recommendations of the Law '
Commission would be made while discussing the approprlate |
provisions of the draft Bill

g The Congtitution of India, Several provisions of the
Constitution and the amendments made thereto from time to
time have great relevance to legisletion on sales tax,
Articles 301 and %04 impese certain general llmitatlons on
the States’ power to levy taxes whlch affect trade, commerce
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and interbourse” within the terrltory of Indla. The
legislative authority of the States in India to impose a tax
on sales and purchases conferred by entry 54 of List II of

‘the Tth Schedule to the Constitution is further restricted

by three important limitations contained in Articles 286(1)(a),
286(1)(b) and 286(3) of the Constitution. The main purpose of
these limitations is to protect international trade from
taxation by the States and‘to prevent the imposition of any
unduly heavy burden upon the consumer by miltiple taxation
upon a single transaction of sale by regtricting the power

of the States to tax sales or purchases outside the State;
another object is to 1imit taxation of sale or purchase of
‘egsential goods. | ' |

The most important amendment to the Constitution from
the sales tax angle is the 46th amendment which received the
‘assent of the Presldent on Pebruary 2, 1983. The need for
this amendment arose from & series of Supreme Court decisions
which had the effect of unduly restricting the States'
power to tax sales and purchases. The Supreme Court held
that the ékpresSion *gale of gOOdS';aS used in entry 924 of
List I and entry 54 of List II of the 7th Schedule to the
- Constitution hagd the same meanlng as ‘in the:Sale of Goods
Act, which 1mplled that the transaction should have the
following ingredients, namely, parties competent to contract,
mutual assent and transfer of property from one . of the
parties to the contract to the other thereto for a price.

The result of thls approach was that trunsfer of goods
involved in & works contract, con51gnm6nt transfers, sale of
' goods by unlncorporated bodies to their members, supply of
foods and;dr;nksby hoteliers to. lodgers, transfer of.
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commodities in pursuance of a direction under control orders,
transfers on hire purchase or of right to use,all fell
outside the scope of sales tax levy either by the Centre or
by the States.. As mentioned earlier, the Law Commission of
India had also examined the implications of the decisions of
thg Supreme Court and mede certain recommendations which
have been referred to im an earlier paragreph. The 46th
amendment to the Constitution sceks to f£ill in the gaps in
the States' fiscal powers caused by the Supreme Court's
decisions. Broadly spcaking, the amcndment adopts " a dual
approdoh{ Pirst, a new entry 92B has been ingerted in the
'Uhion List in the T4k Schedule to ecnable the levy of a tax
on inter~State consignment of goods. Such transactions
would now be taken care of by Central legislation and the
sales tax lew of individual States would no longer be
concerned with them, Second, the definition of 'tax on the
sale or purchase of goods' in o new clause (29A) inserted in
Article 366 has specifically brought within the scope of
taxation of sale or purchase the following transactions:

(i) ‘transfer for consideration of controlled
commodities;

(i1) the trangfer of property in goods inVOlved in
e ~the execution of a works contract; ,

(ii;)' delivery of goods on hire-purohase or any
. pystem of payment by instalments;

(iv) transfer of the right to use any goods for any
purpose for oash, deferred payment or other
valuable consideration~

(v) +the supply of goods by an. unincoryorated asso-
- clation or body of persong to a member thereof
for cash, deferred payment or other valuable
congideration; and



(vi) the supply, by way of or as pert of any service,
of food or any drink for czsh, deferred payment
or other valusble consgideration,

This amendment is of great relevance in drafting
sales tax legislation and has been taken due note of;

h, Drafting style. In the foregoing‘paragraphs the
’material which has gone into the making of the present draft
Bill has been set out in fair detail. While the substantive
contents of any lew are no doubt very important, its drafting
-gtylesi#fi-no less important, The purpose of a substantive
provision is often lost in incompetent drafting, The test
of the pudding, they say, is in the eating. The test of a
well drafted lew is in its actual interpretation by Courts.
Courts construe laws acoording to uncodified rules which
have been developed by them over the years. These maximg of
interpretation have ‘been borne in mind throughout the present

exercise go as to reduce the scope for the intended .purpose
of the provisions being frustrated in the process of Judicial
interpretation. Fiscal legislation is particularly prone to
such distortions as Courts often tend to interpret an
ambiguous or not so clear provision in favour of the subject.
If the interpretation of an Act by the Courts does not carry
out the intention of the framers of the law by reason of
unheppy or ambiguous phrasing, it is for the legislature to
intervans.lj Courts are reluctant to fill in obvious
‘lacliiéé“in the Act by a process of interpretation.g/ Vagueness
and proneness to muliiple meanings are common meladies of
_ﬁtax A8ve. Commenting on the Income tax Acts in UK Lord
Buckmagter observeds

1/ Ramsnandan Prasad vs. Mshant Kapildev (1951) SCR 138,144,
2/ Vidyevati vs. State of Punjab AIR 1958 SC 519.
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"It is not easy to penetrate the tangled confusion
of these Acts of Parliament and though we have
entered the lobyrinth together, we have 1/
unfortunately found exit by different paths,~"

To the extent possible  an attempt has been made to avoid
such multiple exits., Clerity and preciSion are not always
eagy to attain in drafting a tax law. For, as Stqphen dJd
rerarked in Re Castionize/ ~ | |

"it is not enough to attain a degree of precision
which a perscn reading in good faith can
understand; but it is necessary to attain, if
possible, a degree of prccision which a person
reading in bad feith cannot misunderstand.

The perfect statute has never been written and never will be.
- Like perfect justice it is only an ideal.zf |

Montesquieu in his L'Egprit-desloisg lays down seven
rules of legislative diction which are summarised by

¢ K Aller? as follows:

(4) the style should be both concise and simple;
grandiose or rhetorical phrases are merely
distracting surplusage; '

(ii) +the terms chosen should, as far as possible,
‘be absolute and not relative, so as to leave
the minimum of opportunity for individual
differences of opinion;

Great Western Railwey Co. vs., Bater (1922) 2 ACI, 11.
(1891) 1 Q B 149, 167, .

G R Rajagopaul - The drafting of Iaws p. 27.

Lew in the Making p. 484 (1964),

LS
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(iii) 1laws.should confine themselves to the real and
the actual, avoiding the metaphorical or
hypothetical;

(iv) they should not be subtle "for they are made for

' people of mediocr: understanding; they are not
an exercise in logic, but in the simple
reagoning of the average man";

(v) they should not confuse the main issue by any
exceptions, limitations or modifications save
such as are absolutely necessary;

(vi) they should not be argumentative; it is
dangerous to give detailed reasons for laws, for
this merely opens the door to controversy; and

(vii) above all, they should be maturely considered

' and of practical utility and they should not
shock elementary reason and justice and la
nature deg chogeg; for, weak, unnecesgsary and
unjust laws bring the whole system of legisla-
tion into disrepute and undermine the authority
o? the State,

These'observatiohs remain as valid today as they were in
Montesquieu's time , '

A word is also necessary about the drafting style
adopted, as the traditional legislative drafting style which
an eminent jurist like Shri N A Palkhivala has described as
‘an out-moded Anglo~-Saxon style of drafting', has, in
recent times, been the target of serious criticism. This
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style of ‘drafting, with its snctlons and sub-sections,
clauses and sub-g¢lauses, provisos and explanations. ‘non-
obatante' and 'subject to' clauses s also its rigid rules of
punctuation, no doubt owes its origin tc Anglo-Saxon
legislative practices but seems to have found a congenial
soil in India end has blossomed almogt into a native system
over the last century or more. The system has found
acceptance by jurists, lawyers, nourts and litigants alike,
Rules of interpretation have evolved around the rules of
drafting and together they constitute an integral system
which it is not possible tn discard overnight without serious
repurcussions on the judiciel system &s a whole, 'In this
exercise,the traditional style of drafting has therefore been
almost religiously edhered to; but efforts have bcen made, by
avoiding, to the extent possible, the use of double and
treble negatives end freguent oross references, to moke each
provision self-contained and meaningful even at the cost of
some repetition.

Thornton diviues the drafting prooesgs into the
following five stageszl/

i. understanding;
ii., eanalysis;

iii. design;

iv. composition; and
v. scrutiny.

1/ G C Thornton - Iegislative Drafting - p. 96.
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He adds that these five stages cannot be pegarded as five
watertight compartments and are better regarded ag
recognizable areas of the process as a wholes, He compares
legislative drafting with the children's game of snakes and
ladders where the progress is neither smooth nor regular

and frequently it becomes neoessary to return to an earlier
stage and try again, The pregent cxercise has had a surfeit
of snekes end of ladders. Each discussion with the offioial
tean generated fresh problems which had to be taakled, or
revealed fregh loopholes which had to be covered. The
ultigate draft thot has emerged may hopefully be regarded

as in its final shepe which, after the usual touch-up by
the Btate's legislative deparitment, would be found £it for
introdugtion in the State legislature,



III, SCHEME OF THE DRAFT BILL

1. Broad Outline of the Draft B111

In the Chief Ministers' Conference held in 1980;a
gsuggestion was made that the Law Commission of India may be
requested to prepare a draft of a sales tax law which could
be used as a model by the States while bringing about reforms
in their own sales tax laws. ilo such model is, however, as
yet ready In the present exercise, therefore, the schemesg of
the existing sales tax laws in dlifercnt States, the Central
Sales Tex Act and,  more particularly,the Income Tax Act,
1961 have been relied on. It may be mentioned that the
Income Tex Act, 1961 is itself beased on & draft prepared by
the Lew Commission in its 12th Report. In its 61st Report
which deals with certain problems relating to sales tax, the
Lew Commission seem to heve considered the provisions in the
Income Tax Act us @ sortjof model in regard to penalty
provigions. S a' i H |

As mentioned eecrlicer, the present Acts in force in the
State are not divided into Chepters end the arrangement of the
sections is not entirely satisfactory e¢ither. To facilitate
cagier understanding of the law, the Act has to be divided
into Chapters,e¢ach Chapter dealing with ¢ » particular aspect
of the law and one Chzpter leading to the other in @ gmooth
logicel flow. It may be mentioned that, pointing out =
similer defect in the Tamil Nedu General Sales Tax Act, the
Kajwar Committee had recommended thet the Act ghould be
‘8plit up into Chepters.l/ The Drart Bill sceke to divide the
:proposed consolidated 4ct into the fOllOWlng Chepters:

1/ 5. R. Keiwer - Rﬁport of thc Tamil Nadu Sales Tax
Committee (Oct. s 1978) ~ para 15.12.



Chapter Subject

Chapter I Preliminary : -

Chapter II Tax Authorities, Buregu, Trlbunal;and

' Settlenent Commission

Chapter III = Incidence and Levy of Tax

Chapter IV . Registration of Dealers .

Chapter V . Return, Assessment, ke-assessment and
Rectification

Chapter VI - " Charge of Interest and Imposltlon of
Penalty :

Chapter VII -Payment, Collectlon, hecovery and Refund
of Tax or Other Sums e

Chapter VIII Appeal, Beference, Rev1slon~and'0ther

v Reliefs '
Chapter I4& - Settlement of Cases .
Chagpter & : Accounts, Inspectlon, Search and Seizure,‘

Regtrictions on Movement of Goods and
Powcr to Call for Information . : :

Chapter xI Responsibilities and Liabilities of a
Dealer in Special Circumgtances
Chapter XII Offences and Prosecution

Chapter AIII Miscellaneous.

There will be six Schedules to the Act - A to F. Schedule F
will incorporate a self-cohtained code for recovery of tax on
the income tax model. The other Schedules list out goods
which are exempt or which are taxable at dlfferent points
and, in the latter casc,'elso spell out, the rates wherever
thege are not provided in the main Aot,










































































































































































































































































































































































































































































































































































































































































































































