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CHAPTER I

INTRODUCTION AND TRENDS IN REVENUE FROM ESTATE DUTY

Introduction

The estate duty was introduced in India with effect
from October 15, 1953 following the recommendations of
several expert bodie® and paasls dating back from the
Taxation Enquiry Committee of 1924-25. The objective
underlying the levy was stated to be primarily to reduce
the concentration of wealth and halp to achieve the goal
of an egalitarian societye It was also expected to provide
an additional source of resvenue for the States to finance
their development as the proceeds of the tax are required
under the Constitution (Article 269) to be distributed
among the Statese.

Although it has been in operation for nearly thres
decades now, the estate duty in India, it is generally
felt, has not fulfilled any of the underlying aimse Its
contribution to revenue has been almost negligible, forming
less than 0«5 par cent of the gross tax revenue of the
Centre. 1In absolute terms, its yield is currently of the
- order of only Rs 16-17 crore per annume Many would be
inclined to think that a tax yielding so little in revenus
can hardly maka any difference to the concentration of
wealth and the high marginal rates prescribed in the law
are of no consequence as few among the rich leave any
estate to be taxed at those rates. Compliance with the
requirements of the legislation implementing the tax, on
the other hand, is widely regarded as a source of acute

harassment and distress to heirs of small and madium-sizsed



estates. The present study sesks to raview the working of
the estate duty in India, @specially the recsons for its

low yield and examine in that lioht whether therve is sny

case for its continuanca, and if soy in what Torme The
findings of the study arz prescnted belous The vencrt

of this study is in two partse Part I contains & rs-icy

of the opesretion of the estete duty in terms of reveruve yisld,
Jits impact on inegualitiss and the fdctors unaderminine its
efficacys An attempt is zlso made to invastinate

whathay
the administration of the duty has caused anv avoidabls
harassment to heirs of small estates. In part 11w examine
the verious issuas which arise for considerezion i3 the
taxation of capital and capital transfaers znd explors the
lines along which the existing system of esstats taxetion

might bz reformed.

The sources of data relied upon for this study mainly

are: (i) the All Indig Zstate Duty, Gifk Tax and Yealth

fa)

Tax otatistigs published by the Directorate of Inspection
(Research, 3tetistics and Public Relations) of the Income

Tax Oepartment and (ii) a survey undertaken by this Institute
for the projecty, organised through the good cf ®ices of the
Centrel Boerd of Direct Taxes. The All Indig- Estate Duty,
Gift Tex and Wealth Tax 3tetistics providad the basic data

AN =T e

regarding the number of agssessmants and value of estates

s
as ed from ysar to year, their distrihuticn, demand

SQOSu
T aised, and rebates, re=lisfs and allouwsnces. Information

H

egarding revenue was ohtained from the budget documants

of the Central Government. Disaggregated data on assesements,
demand and collecticons were made avallable by the Diractorate
of Inspection (IT) and (RS&P). hs same of the information
required for the study was not available from any other source,

a samnple survey of estate duty &assessmants was carried out at

5 major cantres of estate duty administruation in the country,
namely, Ahmedabad, Bombay, Calcutta, Delhi and Xanpure.

Taken tonether, these centres account for roughly one-third



of the total ~numbor of astate duty cascs handled all over
Indiae The sample consisted roughly of 10 per cent of the
excmption cases, 5 per cent of dutlablu casas with
ostates ranging betwean Rs 50,000 ? R 5 lakh and a higher
proportion of cstatas of morc than Rs 5 lakh ass:ssed at
these centres during the three ycars 1979-80, 1980-81 and
1981-82. The selcction of the sampleos was madc as far as

possible on a random basis-

Trends in revenus from Estate Duty

Figures.of revenue from the cstate duty (ED) from
1960-61 to 1981-82 ars set out in Table 1. As the gift
tax (GT) lavied sinca 1958 complem: nts the D, figuras
of revenue from the GT too arc given in Table 1. The
table also shous the. yield of the wealth taex (WT) and of
Stamps and Registration wyhich together with ths ED and
the GT (and the tax on capital gains) constitute the
principal taxes on capital and transfors of capital lavied

by the Caentre and the States in India-l*g/

Column 10 of the tablz indicates thec proportion
of collections from ED and GT to the gross tax revenuc of
the Centre and Column 11, that of the revenue from ED,

1/ Comperable figuras of tax realised on capital gains
ara not available and hence arc not presented in the
tablee From available income tax statistics it
appzars that the *tax derand on capital gains was
Rs 5 crorc, Rs 22 crore and Rs 16 crore in 1977-78,
1978=79 and 1979=-804¢ Trespectively.

g/ Another reason for 1nclud1ng the revenue from Stamps
and Raglstratlon is that the fces paid for probate
and succession certificatss are set off against the
ED payable in respect of the samc assctse
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TABLE 1

Regyenue F:bmATaxes on Capital anddggggggémlggggﬁggihahd;fheir Proportion

in Gross Tax Revenue of the Centrs, and the Combined Tax Revenue of the
Centre and the States | "

(1960-61 to 1981-82) “(fs crore)
Estate . Gift Total Wealth Stamps Total’ Total gross Combined Column Col.7
: duty tax of ED tax . and re=- of co=- tax revenue tax rev- 4 as as per
Year ' and, GT . » gistra- lumns - of the enue of percent cent
' tion 4,5 & 6 Centre the Centre of col. of
' _ and the 8  col.9
' : States :

(1) » (2) (3) (4) (5) (6) (7). (8) (9) (10) (1)
1960-61 3409 0.89 398 8415 47.01 59414 908 +9 135044  0e44 4438
1962-673 394 De07 4091 9.54 5721 71 eB:3 1285.0 18651 0«38 3,84
1963-64 467 . 112 5.79 1020 6635 B2e31% 16338 2324 5 0«35 . 3411
1964~-65 5643 222 7¢65 1050 73-52 91 «67 182047 2598 «8 D42 3 53
196 5-66 666 227 893 12.05 79449 10047 20607 2921 «6 043 3044
1966~67 625 175 8 .00 1073 B8B7.13 105483 2306 «5 3261 2 035 3625
196 7-68 637 1430 7467 1070 104431 122.68 23527 245545 033 5.00
1968-69 674 1¢51 Be25 1111 108.76 12812 2509 .8 3758.7 0433 341
1969-70 694 202 "B e96 15662 11957 144+15 28231 420041 0632 343
19 70=71 786 245 1031 15631 12880 15442 3206 «8 47524 0632 325
1971 =72 9403 7452 12455 25414 145490 183 +59 38724 557502 De32 3429
197273 1009 4402 14411 35.94 153,50 203455 450947 643548 0431 3416
1973-74 1057 479 1536 3578 18390 235.04 5073 «4 7388 .6 0.30 318
1974-75 . 10446 506 1552 3923 219.00 27375 63217 9223 «1 0«25 297
1875~76 11465 511 1676 53.73 23390 30439 7608.8 1181 7 022 272
1976=77 1184 5¢67 17651 6044 251 490 329.85 827049 12331 47 021 2467
1977-78 1277 5e56 18433 48047 308 .00 374480 885844 1323702 021 2.83
1978-79 : 1307 585 1892 55441 36490 439 423 1052541 155277 0.18 283
1979-80 1405 683 20.88 6447 376410 46145 119736 17683 ¢1 0617 261

Cont deess



(1) (2) (z)  (4) (5) (6) -
1980-81 16 «31 651 22482 6743 41934
1981-82- (RE) 17.00 675 2375 75.00 -
Compound o '

routh rate® 7457 11439 8453 13402 11 460
per cent : _

per annum

T e rme s

Notes * Upto 1980-81 for ED, GT and gross, tax revenue
‘ - of the Centre, and upto 1979-80 for Stamps
and Registration and the Combined tax revenue
of the Centre and the States.



(rRs crore)

(7) (8) (9) (10) (11)
509.59 131796 19694 «5 0417 2459
- 1575403 - o 0015 -

- 13497 1428 - -

Sources?

1

Explanatory Memorandum on the
Budget of Central Government =-
relevant issues ‘

Repor® on Currency and Finance,
Reserve Bank of India,
relevant issucs.
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GT, WT and Stamps and Registration to the combined tex
revenue of the Centre and the States. The contribution
of ED and GT to the tax revenue collected zt the Central
levael is not only small — it never  exceeded 0.5 par cant
of tho gross tax rovenue of the Centre (i.s., beforc
sharing with the Staﬁes}u— the shara of tht two taxes
together in the tax revenues of Contre has declinad
stocadily over the last two decades. Tha revenuc from all
taxes on capital and capital transactions (excluding
taxcs on capital gains) forams a larger percantage of the
combinod tax ravecnue of the Centro and the States but
that proportion too has declined steadily ovaor tho yoars,
from 44 per csnt in 1960—61 to 26 por caent in 1979-80
(Column 11 of Table 1)

The docline in the significancc of the ED and GT
in-the tax revenues of thec government in India is duc
partly to the slow grouwth of their yiesld relativoly to
“the growth of the total tax revenuc of the Contro and of
the Centre and thc States combined and also duc to the
poor elasticity of the revonue from those taxos with
respect to the determinants of their base such as growth
of GDP, capital formation and appreciation in the value
of assatse During the period under reyicuw, ravenua Frdm'
the ED greow at the tatc of only 75 per cent per annum and
that from the ED and the GT taken together, at thc rate of
8¢5 per cent per annum as against a growth rate of about
14 per cent in the gross Lag revsnuc of thé Contree The
revenue from the WT and Stamps and Registretion grow at a
faster rate (13 per cint and 116 per caht respactivaly)
than that from the ED and the GT but the growth oF‘fhu téx
revenuss of the Centre and the States takan togcthar has -

been even faster (14.3 por cent)-
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While there has been some growth in the yield of
the ED in current prices - though at a much lowyer rate
than that of the‘total tax revenue of the government'~
in real terms the growth has begn virtually insignificant.
Def lated by the price index of the Central govurnment's.
consumption expenditure (uith 1960-61 as the base),
rgvenue from the ED stood at a little ovor R 5 crorc in
1980-81 .as comparad to Rs 3 crore in 1960~61 (Tablae 2).
The revenue had gone up to over Rs 6 crore in 1972-73 and
1973-74 but declined subsagquently. At 1960-61 pricu:s,
the total rovenus from the tax on gifts and cstatus
increased from Rs 4 crore to R 7 crorc during the same
period while the gross tax rovenuc of the Contrs incroased
from Rs 909 crore to R 4074 crore and that of the Centre
and States combined, from Rs 1350 crorc to Rs 6088 crorece.
Thero can be no denying the fact that the yicld of the LD
and GT in India has been disappointingly low. Whilc -
proposing the GT in India, Profcssor Kaldor had estimated
the probable yield of the tax (at an average rate of 20
per Cent) at not loss than Rs 30 Crofa a ydar.;/ Even as
far back as 1921, Profe K.T. Shah had estimated the
likély yield of a succassion thy in India at fs 5 crore a

yaar at an average rate of 10 per cent.ﬁ

As a Tevepue source, the ED has not buen vary
responsive to increase in the GDPe The buoyancy of
revenue from the ED with rospect to GDP woTks out to 04677
for tha period 1960-2n (Tzklz %), Not many changes were
made in the base of the ED during the poriod which could

3/ Kaldor, Ne (1956), para 92, page 52.

4/ Shah, K.T. (1921); pe 328
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TABLE 2
Revenue Receipts from Taxes on Capital and Cepital Transfer (other than Tax on Capital
Gain) and Total Tax Revenue of the Centre and thgwﬁyatggr(1gqgm61 to 1980-81)

at Constant Prices

(Rs crore), ..

Year Deflator Egﬁite iéit ggzgieéf uigith 2§STDS ' Egsgﬁu;ax Eg@gﬁﬂgd B?x
’ duty and registra- of the the Centre
gift tax tion Centre and the
(3+4) States
(1) (2) (3 (4) (5) (6) (7) (9) (a)
1960~61 1. 000 Z. 09 0. 89 3.98 8. 15 47,01 9C8.90 1350. 41
1961~-62. 1.018 4o 14 0,99 5.13 8. 10 49,72 1055, 07 1515. 70
1962-63 1. 023 Z,83 0.94 4,77 9,28 55,65 1250, 00 1814,27
1963~-64 1.072 4. 36 1. 04 5.40 9,51 61,89 1524.07 2168, 42
1964-65 1.108 4,90 2,00 6.90 9. 48 66. 35 1643, 23 2345, 49
1965~66 1. 183 5.63 1.92 7.55 10. 19 67.19 1741,92 2469, 64
1966-67 1. 271 4,92 1. 38 6. 30 8. 44 68. 55 1814, 71 2565. 84
1967-68 1. 352 4,71 0.96 5.67 7.91 77,15 1740, 16 1816. 21
1968-69 1. 380 4,88 1. 09 5.98 8. 05 78.81 1é18.70 2723,72
1969-70 1. 416 4.90 1. 43 6.33 11.03 84, 44 1993, 71 2966. 11
1970-71 1. 461 5.38 1. 68 7.06 10, 48 88. 16 2194,93 3252.85
1971=72 1.534- 5.8 2. 29 8. 18 16, 39 95.11 2524, 38 3634, 41
1972-73 1.594 6.33 2,52 8.85 22,55 96, 30 2829.,17 4037, 50
1973-74 1. 725 6.13 2,78 8.91 20,74 106. 61 2941.10 4283,23
1974-75 2.179 4,80 2,32 7.12 18, 00 100. 50 2901. 24 4232, 70

. COntd...... :



LA W L A T L S ahmes o maeinafeR ho G LCEREE LHTae r e 2 gmen [P

(1) - 2) (3) (4)
1975-76 2,304 5,06 2,22
1976-77 2, 362 5. 01 2, 40
1977-78 2,512 5,08 2,21
1978-79 2.561 5.10 2,28
1979-80 2.837 4,95 2,41

1980-81 3.235 5,04 2.01

T e ek IR W T ESEICINE kS TR IR T AT Ty
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TABLE 2 (Contd.)

(5) (6) (7) (8) ()
7,28 23.32 101.52 3302,.43 4853, 18
7o 41 25.59( 106, 65 3501,69. 5220, 39
7,29 19. 29. 122, 21 3526, 43 5269, 58
7,38 21.64 142, 48 4109, 76 6063, 14
7.36 22.72 132.57 4220,55 6234, 08
7. 05 20.84 - 40174, 06 6087,93
Source: Same as for Table 1
. For deflator @ See Text.
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TABLE 3

Buoyancy of Revenue from ED, GT, WT, Stamps and

Registration, Gross Total Tax Revenue of Centre

and Combined Tax Revenue of the Centre and
States, with Respect to GDF

(1960--80)
Buoyancy
Coefficient
Estate duty 0.677
Gift tax 1. 002
Total aof ED and GT 0. 760
Wealth tax 1. 137
Stamps and registration 1. 024
Gross total tax revenue of centre 1. 217

Combined tax revenue of centre and 1.239
States *

<o e - e - SE D R e ook
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have a substantial impact on the yiclde The only notable
one is the exemption for residential houses upto Rs 1 lakh
granted in 1964« Therc was a sharp step-up in ths marginal
Tates in the mid-sixties but its impact on revenuc is
difficult to determing as it could have providod an impetus
for the splitting of astatcs through gifts and thereby
inhibited the growth of thc ED basz. If allowance is made
for the probable dampening affect of thc higher rctes on

the base, the elasticity o the ED might turn out to be
higher than its buoyancy but is unlikely to bz morc than 1.
The clasticity of revenue from the EB would bz less than
unity also with respect to growth of capital in the country
sinco gross domestic capital (at current prices) grouw at the
rate of over 13 poer cent per annumduring the poriod 1965=66
to 1977=-78 whila the revenuc from the ED did not grouw at
morc than 75 to 8 per cent oT soe The buoyancy of the GT
with respect to GDP is a little over 1 but that of tho ED
and GT combined is 0«76 as against 122 of the gross tax
revenue of the Centre and 124 of the combined tax rcvenue

of the Centre and the Statese

If measurced with rospect to the approciation in the
value of capital assets, the buoyancy of nonz of the
capital taxos would oxceed 1e No reliable index of pricss
of assats, particularly real cstate, is available on a
regular basise. Houecver, from reports appearing from time
to time it seems that the appreciation in the value of rcal
estates in citice 'iln Pomhay and Calcutta in the scventies
was of the order of 25 to 30 per cent per annum {NIPFP ,
1981, PpPpe 11=12)e Evcn in small touns, the ratc of incrcase
in land prices seems to have becen at the rate of 15-16
per cents The index number of cost of construction of

residential buildings for tho louw income groups published in
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the Housing Statistics (Government of India, NBO, 1981,
Table 946 quoted in NIPFP, 1981, pe60, f.n.6) shous an
increase at the rate of about 12 per cent per annum in
a ralatively low cost state like Orissa during 1971-80.
The growth of neither ED nor GT comes anywhere near these

Tatas e

Taxation nf gifts and inharitance has not baan
of much significance from the rovenue anglc in any
country where thesz are in vogue. Thé share of thesc taxes
in the total tax revanue of governments (excluding local
governments) rarely goes beyond 2 per cent even in the
daveloped countries yherc the direct taxes contribute a
good proportion of the tax revenue (Table 4). In countries
where direct taxes play a less significant role, the
contribution of taxes on estates, inheritance and giFts is
smaller (cege, Pakistan, Philippincs, Republic of Koreca and
Sri Lanka)s The elasticity of thesc taxes to GDP is also
found to be low in many countries and in some countries
it is negative, cege, UK and USA  (Tait, A.A., 1982).

Despite their poor yield and elasticity, vory fou
countries have thought it fit to do away with taxcs on
gifts and bequests altogethere For inheritance is known
to be the most important factor underlying the concentra-
tion of wealth (Atkinson, 1972, Harbury and Hitchans, 1979).
Morcover, it is generally accepted that taxation of incomec
based on the principle of reatization is inadequate to
meet the requirements of equity and needs to be supplemented
with a tax on capitale While opinion is divided among
public finance theorists about tho bast way of taxing

capital - some favour only an annual tax on wealth
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TABLE 4

Proportion of Revenue from Taxes on Property, Inheritance and _Gifts in the Total Revenue,

Total Tax Revenue and Diresct Taxes of the Government in Selected Countries in the Seventies

T A T T T ST © e AT A A T R e A b

Fla T AT e et 0 i g BT S e A Y TR RNGS e 3D R e T T SUC TTErt

porea - e s

As per cent of As per cent of total tax As per cent of
_total revenue revenue direct tax revenue
Taxes Estate, Taxes Estate, Direct  Taxes Estate,” 77
on inheri- on inheri- tax on - inheritance
pro=-— tance pro- tance revenue pro- and gift
perty and gift perty and gift perty taxes
taxes v taxes
Australia (1372-80) 0. 44 0. 36 0.50 0. 40 69. 40 0.72 0.58"
India (1974-80) . 0.78 0.16 0.95 0.19 24, 68 3.84 0. 78
Indonesia (1972-80) 1.28 1. 22 1. 37 1. 31 75. 19 1.82 1. 74
Pakistan (1973-80) 0.28 0,07 0. 34 0,09 14, 66 2.32 0.59
Philippines (1972-80) . 1.46 . 0. 24 1.72 0. 28 25,94 6. 64 1. 09
Republic of Korea (1971-80) 1.16 0.27 1. 30 0, 30 28,84 4,52 1. 04
Sri Lanka (1970-79) 0.87 0. 30 0.94 0. 32 15. 22 6.19 2. 11
United Kingdom (19.71-80) 1.84 0.94 2,11 1. 08 68, 22 3.09 1. 58
United States (1972-80) 1.57 1.57 1. 70 1. 70 91.19 1.86 1.86
Thailand (1972-81) 1.22 - 1. 34 - 18.83 7,13 -
Japan (1971-80) - - - - - 3.81 2. 86

Source:? Government Finance Statistics Year Book
' (ImF, 1982) Volume VI.
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(Flemming and Little, 1974) while othors argus for
taxation of only transfors of capital and capital gains
(Kay and King, 1980) = not many amcng exports advocate

total abolition of estate and gift taxese

Considerations which led to tho introduction of
the ostate duty and gift tax in.India still remain valide
That taxas on inhcritanczs and gifts have a wuscful role
in a country with wide disparitics cannot ba possibly
contesteds At the same time, thore can be hardly any
point in retaining a measurc which feails to produca any
tangible resulte Any judgmont on the futurc of the two
taxes therefore should prococed on a considoerationon of
whether it has bzen of any help in bringing down or at
least containing tho disparitics in the distribution of
wealthy what underlies its low yield and whether it can
be improved if administercd with rcasonable care and
switably reformed, and, whether the gain likely to bo
derived would bo worth the cost to the community as a

whola.



CHAPTER 2

IMPACT OF THE LEVY

Normal Incidence

Prima facie, the ED in Indie constitutos a potont
instrument for levelling douwn concentration in th:e owner-
ship of inherited wealthe The exeomption limit which was
originally fixed at R 1 lakh was roduced to a rclatively
low level of R 50,000 in 1960. Ths threshold romeinad at
that level until the amendments made last ycar raiscd it to
Rs 1,50,000. Thc marginal ratcs of duty are also among the
highest in the worlde Table 5 shows the rate structure
in force from time to time since 1953« Tho maeximum
marginal rate was raised from 40 per cent to 85 per cent
in 1964 and is still in forcas

The average incidence of ED at selected lavels of
principal valudyzpv) in 1960, and at present, at 1960
prices of assets and at their current velus, is shouwn in
Table 6 The current valucs wers derived from column 1
of the table by applying the capitel formation deflator
implicit in the National Accounts Statistics (CSD)s It

Wwill be scan that as & msult of the upward ravision of

the rates in 1964 and 1966 the incidence head gone up at

all leyels of PV exceeding Rs 5,00,000 as compared to the
incidance obtaining during 1960-64e« For cstates of

R 50 lakh and above, the incidenge had more than doublod,
aven after allowing for the relisf of upto R 1 lakh given
in 1964 for residential houée property (column 3 compared
to column 2 of Table 6)e The amendments of 1982 raised the
exemption limit but did not touch the . ratess The incidonce

of duty akgc%fggﬁﬁfr%%%sagfter allowing for appreciation

5/ The assessed value of an estate net of permissible deduct=
ions, that is, the value on uwhich the duty is leviable
is referred to in the ED Act as the Mprincipal value™e.
There are however certain items of assets which are
included in the PV but on uhich rebate is alloued at the
average rate.
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Rate Structure of
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1960

0.00 0.00

0, 00 4,00

7.50 6.00
10. 00 10. 00
12.50 12.00
15. 00 15,00
15. 00 15. 00
20,00 20. 00
25.00 25,00
25,00 25,00
30,00 30,00
35.00 . 35,00
40,00 40, 00
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1964 1966 1982
0. 00 0.00 0. 00
4. 00 4,00 0.00
8.00 10, 00 0. 00
8. 00 10. 00 10. 00

15,00 15. 00 15. 00

15. 00 15. 00 15,00

15. 00 25. 00 25. 00

25. 00 30. 00 30, 00

40, 00 40, 00 40, 00

50. 00 50, 00 50, 00

85.00  85.00 85. 00

85. 00 85, 00 85. 00

85.00 85,00 85. 00
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TABLE 6

Nominal Incidence of Estate Duty and Gift Tax (As Per Cent of PV ) at Selected Levels

Frraea oAy €

Frincipal

R &

SenRAEN

P e R

PR

y on FV

Incidence of duty on PV

=

T

R K KT B R TR W Ltk e B AR S i A

value shown in column 1 shown in column 1
-at constant prices at 1981-82 prices Incidence of gift tax
(R ) I B4, . S
° At 1960 At 1980 AL AtT1960 At 1980 At At 1960 At 1982 At 1982
(at 1960-61 rates rates¥* current rates rates¥* current rates rates rates
prices) ratesi# rates® after
(w.e.f. (u.e.f. allowing
1.4,1981) 1.4,1981) for appre-
ciation of
assets due
to
: inflationr
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10)
50,000 0.00 0.00 0,00 6,14 4,24 0.00 4, 00 7. 78 17, 09
1,00,000 2,00 0.00 0.00 10. 19 10.97 9,13 4,89 11, 32 21.09
2,50,000 6. 40 4,67 0.00 16,80 23,75 23,11 7.83 17. 45 27.95
5,00,000 10. 40 11.75 10, 00 21,72 40,12 39,82 11.12 21.26 41, 74
7,50,000 13, 60 18. 00 16.92 25, 30 55.51 55.31 14, 05 24,16 52.84
10,00,000 156, 20 21, 33 20,56 27,72 63. 04 62,89 15.56 25,63 58. 39
45,00,000 18. 47 27,25 26,79 31.66 70, 46 70, 37 18, 69 30. 40 63.93
20,00,000 20.10 32,74 32. 37 33,75 74.13. 74,06 20. 28 35, 29 66, 70
50,00,000 28,04 64,02 63, 88 37.50 80. 68 80. 65 ©28. 11 59.11 71. 68
1,00,00,000 34,02 74,62 74,55 38,75 B2.84 82.83 34,05 67.06 1. 94
Note: % After allowing for deduction of Rs 1 lakh on account of

residential houses property allowed under Section 33(1)(n).



- 18 =

in the value of assats since 1960 is shown in columns 6 and 7
respectivelys column 5 gives the incidence of the duty on the
PV shown in column 1 at 1960 rataes aftcr allowing for the
impact of inflation on assct valuese. While the incidencs
turns owt to be higher in 1982 than in 1960 at all lcvels of
PV above Rs 1,00,000 the increase in the burden scems to be
dué more to the increasc in the rates than duc to inflation.
For instance, on an cstate of R 10 lakh (at 1960 prices) the
duty at present works out to 63 per cent in 1982 as against
15 par cent in 1960 Had there been no change in the rates,
the incidence would havc gone up to about 28 per caent in 1980
as a mesult of inflation (column 5) whereas, at th2 ratas
prevailing in 1980, the incidence turns out to be about 63
par cente Similar increases are noticeable at cther levels
tooe OFf course the impact of the increase in the rates wes
exacerbated by inflatione. Whatever be the factors yhich
brought about the rise, such high lavels of death dutiess, if
effective, should serve to bring down the disparitics in the

distribution of wealth appreciablye

Impact on inequalities

The distribution of estates, net wealth and gifts
assassed during the yesars 1964~67 and 1977-80 for ED, WT and
GT among different brackets of PV/nst wealth/taxable gifts
is given in Table 7. The distribution has been worked out
for blocks of 3 years in order to even out any bunching
occurring in a year in any particular range cof estatc nect
wealth/gifts because of fluctuations in assessments from
year to years. The table reveals that of the astates which
were assessed for the ED during 1964-67, those worth Rs 5 lakh
or more constituted roughly 35 per cent of the total
number but accounted for nearly 25 per cent of the valuz of
the cstatese In the assessments made during 1977-8C, the top

3 per cent of the cstate owners accounted for
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TABLE ¥

Distribution of Estates, Gifts, and Net lWealth Assessed for ED/WT/GT

(1964-67 and 1977-80)

o ~ S

O g

ange of

e

R A L TSl LT SN Y S Y

(value in Rs lakh)_ .

B Nrreghr

Wealth tax. . Estate duty o Gift tax e
valte  4964.65 to 1966-67 1977-78 to 1979-80 1964-65 to 1966-67 1977-78 to 1979-80 1964-65 to 1966-67 1977-78 to 1979-80
Number Value Number Value Number Vvalue Number Value Number Value Number Value
&) (072 M <D MR €5 J €= 18 LG MONRNRN  UUUN §:° MU 01 MDA K00 MUY O )2 MUY O <) RO
0 - 1 Nil Nil Nil Nil 7267 5017,10 13711 10560, 20 41240 4794.29 91637 11185. 15
(48, 85) (20.39) (46.60) (22.11) (98.12) (73.36) (98,70) (78, 73)
1% 5 166552 366129 361215 692620 7089 13443, 41 14782 29634, 00 751 1329, 35 1121 1987.13
(88.67) (63.32) (92.11) (66.69) (47.66) (54.64) (50.24) - (62.05) (1.79) (20.34) (1.21) (13.993)
5 - 10 12571 88863 18073 130118 378 2516. 30 796 5375. 98 30 187, 20 93 362, 40
(6.69)  (15.37) (4.61)  (12.53) (2.54) - (10.23) (2.71) (11.26) {0.07) (2.87) (0.06) (2.55)
10 - 20 7324 70211 10557 103675 108 1455,92 120 1606, 12 10 132. 61 25 367. 30
(3.90)  (12.14) (2.69) (9.98) (0.73) (5.92) {(0.41) (3.36) (0.02) (2.03) (0.03) (2.59)
Above 20 1381 53019 2290 112196 33 2171, 44 16 582, 76 " 91. 47 9 305.63
. (0. 74) (9.17) (0.58)  (10.80) (0.22) (8.83) (0.05) (1.22) (Neg.) (1.40)  (0,01) (2.15)
ST AL 187828 578221 392135 1038609 14875 24604.17 29425 47759.06 42032 6534.97 92845 14207, 61
(100.00) (100.00) (100.00) (100.00) (100.00) (400.00) (100.00) (100.00) (100.00) (100.00) (100,00) (100, 00)
“ot€: Figures within parentheses denote percentages Source: Directorate of Inspection (R, 8, P, and PR), All India

of the total.

Estate Duty, Gift Tax and Wealth Tax Statistics,
(relevant issues), Neu Delhi.
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about 16 per ccnt of the aggregate value of tho astatuse
As for wealth charged to the WUT, in thc assessmints mada
during 1964=-67, taxpayers with net woalth of Rs 5 lakh or
more accountedfor a littlg over 11 par cant of the total
number of asscssments and about 36 por cent of tho wsalths
In the assessments made in 1977-80 about 8 paer caeont of
waalth tax asscssments accountad for about 33 per cent of
not woalth assaesscde Thoroe has thus boen a trend towards
a fall in the sharc of uostates of R 5 lakh and above in
the total assessed valuc of cstates coming under tho ED.
In the wealth tax asscssments, the proportion of taxpayars
worth Rs 5 lakh or more scems to have decrcased but thoir
share in the nut wealth assessod has not registerad a

commansurate declines

The trend towerds a lessening of concentration in
inheorited wealth is also conf irmed by the decline in
concentration ratios of assessed estates during tho
sevaenties as comparad to the sixtics (Tabla 8)s Tho.
ratio came down from G484 in 1960-61 to 0350 in 1978-79.
There was a rise in the ratio in 1979-80 (Do396) but it
is still significantly below the degrec of concentration
observed in the sixtiese - The concantration of assessad
woalth also saems to have decreased but not markadly.
The ratio has gone doun from 0376 in 1965-66 to 0369
in 1979=80 whilec thuore yas a sharp risc in 1978-79.

It may be objcectaed that changes in the concantration
of wecalth among wealth-taxpayers or astates sufforing
ED cannot be taken to be conclusive evidence of trends in
the distribution of ycalth in the country as these data

take no account of the distribution of wcalth in the value
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TABLE

8

Concentragion Ratios of Estates and Wealth

Assessed Under the ED and WT Acts
Net wealth
Year Estates assessed to
T
1960561 0. 4840 -
1665-66 0. 4160 0. 3765
1970-71 0. 4459 0.3279
1975-76 0.3775 0. 3233
1978-79 0. 3505 0. 4509
0. 3956 0. 3686

1979-80

Source of,
basic data®

g Pu};mf'\
o j»',““’a ‘ H L
. _ ::iﬁx.

l*Eg

0, 5
{,\

4"

Directorate of Inspection,
All Ipdia Wealth Tax, Gift
Tax and Estate Duty
Statistics.
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ranges below the taxable limite Moreovcr, thaese figurcs
ralate only to wealth and estates reported to the tex
authoriticse Concentration ratios may havc gone doun
simply boccause of evasion being practised on a wider
scale by more rasourceful yealth ownerse It may also

be argued that distribution of wsalth is influcncead
significantly by many other measurcs apart from taxation
such as ceilings on the holding of land, natiocnalisation
of industrics and so on and it is difficult to isolate the
influence of any one factor to the exclusion of othearse.
Wmile the-validity of these arguments cannot bo donicd,
available data on thae distribution of assossar sstutes do

suggest, prima facic, a lessening of inaguality in the

ownership of inherited wealth in which the ED may have
pléyed a parte .The degrce of concentration of asscsscd
wealth yould probably have beon accentuated had thoro
been no duty on 3states passing from onz2 gen~ ation to

anothaToe

The proportion of estates in the upper value
brackets may havc come dowun because of the tendency
on the part of tha wsalth owners to avoid the ED by
splitting up their assets through gifts in their lifec
time and cthar devicaese  But gifts beyond a limit also
attract tax which serves to contain the growth of
incquality in the ouwnership of wcalthe Doubts about the
efficacy of the ED in securing any appreciable change
in the distribution of woalth arise from the fact that,
apart from its low yield, the average incidence of the ED
on assessed agstatues has been gquite low and, in fact, did
not go beyond 10-11 per cent of the estates passing.on
death in the 20 ycars ended 1979-80 except for two .years
as may be seen from Table 9« It is possible that the
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‘ TABLE 9
Average Incidence of Estate Duty for Different Cateqgories
of Estates*
(1959-50 to 1979-80) |
| , — . (Per Cent). ..
Entirely Partially joint Entirely ALl classes
Year joint family and other
- family partially other  kinds
kinds
(1) (2) (3) (4) (5)

195960 4,25 5.60 9. 48 8. 64
1960-61 2.81 6.62 6.91 6.54
196162 2.55 4,86 8.50 7. 65
1962-63 3.10 5,23 7.79 6.96
1963-64 1.82 5.03 9,33 7.93
1964-65 2. 13 3.93 6. 69 5,80
196566 1. 89 4,01 6.86 5.96
1966-67 8.23 4,84 11.07 9,86
1967-68 2.88 10. 26 12, 44 11. 02
1968-69 3.18 5.93 8. 79 7. 40
1969-70 4, 28 19.12 10. 43 11. 06
1970-71 3.87 6.83 10.51 9, 40
1971=72 2,44 4,96 8.15 7.18
1972-73 3.08 6.28 9, 21 8. 26
1974=75 4,55 7.14 Te 72 7. 49
1975576 4, 37 6. 55 8. 15 7. 78
1976-77 5.50 7.68 6. 33 6. 30
1977-178 5,64 7. 23 6.78 6. 77
1978-79 6,64 B.17 6. 73 6.90
1979-80 7.72 7.81 8. 14 8.07
Note: % 0On the Principal Source of, Directorate of Inspection,

Value that is, basic data® All India Wealth Tax, Gift

after allowing Tax _and Estate Duty Statis-

for the permis- tics (Financial Year Time

sible deductions. Jeries) 1959-60 to

1979-80, New Delbhi.



average incidence has been low despite high marginal
rates in the top brackets because of concentraticn of
estatas in the lower ranges and paucity of high value
estates coming under the ED or beceause ths reliefs and
rebates wuhich serve to reduce the effective incidance are
availed in the case of big estates on a relatively large
scalee While such possibilities cannot be tuled out the
causes of the low yield and’incidence of the ED call for

careful investigatiaone



CHAPTER '3

FACTORS UNDERLYING LOWs YIELD AND INCIDENCE GF
ESTATE DUTY

The loy yield of a tax like the ED may result
from either (a) a decline in the growth of collections
relatively to demand, or {b) a decline in tnz growth of
the demand for the tax itszlfe Damand for the £0 may
feil to grou whon there is a fall in tho mortality rates,
or the basc lacks clasticity bucause of locakages through
gvasion, avoidancz or crosion through lcgislaticn and
judicial interpretation, or the grant of rcliefs and
allowances on a liberal scale or intractable problams
oncountered in administering the implementing lagislation

or simply inafficiencye

ae Elasticity of collections to demande Figuras of

EED assessmants and the amount of demand raisad in the
yegars 1970-71 to 1981-82 ara given in Tablc 10e Tha
grouwth rate of demand raised during the period woTks out
to 46 par cent per annum yhile that of coll:ictions comos
to 69 per cente The elasticity of collections with
raspect to demand works cut to 147 which is statistically
significant (at 1 per cont level)e Although realization
of death dutiscs presents difficulty when, as is oftan the
case, tho liguid asscts fall short of the amount required
to pay the tax, the low yield of the ED cannot be
attributed to any scerious drag in collcctione The
proportion of collections to demand has remained fairly
stable and in fact showesd some improvament in the late

scventies (column 9 of Table 10). The causas of lou yield
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TABLE 10

Number of Assessments and Demand ‘Raised for ED

(1970-71 to 1981-82)

(Rs._crore)

Assessments Demand Total
Year Arear Current Total OQOut of Rrear Current Total collec-
column tion
(4) (Rs (Rs (Rs (Rs
dutiable crore) crore) crore) crore)
cases
€D ) 3y & (5) B ()
1970-71 6682 18274 24956 - 9,01 8.17 17.18 7.86
‘ (45.75)
1971=72 5698 21244 26942 - 12.23 5.94 18. 17 9.03
_ ' (49.70)
11972-73 5725 21751 27476 9041 9.89 9. 41 19, 30 10,09
) (52, 28)
1973=-74 5960 22315 28275 8828 12, 38 8.09 20.47 10,57
(51.64)
1974=75 . 6840 25920 32760 10982 10.96 7. 09 18. 05 10. 46
(57.95)
1975=-76 6510 28116 34626 16758 11, 79 7. 47 19. 26 11,65
(60, 49)
1976=77 8836 29017 37853 17162 13. 28 6.90 20,18 11.84
\ (58.67)
1977-18 10374 29228 39602 16987 13. 37 8,07 21. 44 12,77
: (59.56)
1978-79 9905 26657 36562 14344 13,77 7.75 21.52 13,07
(60, 73)
197980 8267 24340 32607 12009 14, 38 6. 77 21. 15 14,05
(66.43)
1980-81 9784 22644 32428 12137 14, 42 13.68 28,10 16. 31
(58, 04)
1981-82 11609 23648 35257 - 14, 41 18,07 32. 48 20. 31
(65.61)
Note: Figures within Sources: 1. Explanatory Memorandum to the Budget of

parentheses

denote the colle-
ction as per cent
of the total demand
for collection.

2.

#* Revised estimate

Central Government,

Directorate of Inspection (Research,
Statistics and Public Relation) Monthly
Progress Reports of Estate Duty,

New Delhi,
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have therefore to be looked for on the side of demand
rathaer than Collections-

be Causss of lack of growth in demani's The growth of

demand for tax depands on th2 numbar of cffactive

assessments, the aggregete size of the basc brought under
taxation, the proportion of reliofs allowcd in the tax
otherwise payable and, for a progrossive tax liks tho ED,
the distribution of the basc among the texpayerse Figurcs
of affactivae assessments (dutiable cascs) under ED are not
available for ycars prior to 1972-73e. No rocliable time=
serics are available for tho base, vize, the PV of tho
estates, eithere The All India Estatc Duty, Gift Tax and

Wealth Tax Statistics no doubt provide® information on the

PU asscssed but its covorage ssems to be incomplete and

thc extant of the coverage in a givaen yesar is not knowne

(i) Lecakagese Figures of dutiablas cascs
completed annually sincec 1972-73 show that whilc thoerc has
been some incrcase, the numbaer has fluctuatcd quits
sharply from year to ysar (column 5, Table 10), and no
clear trend can bc discarnmede It is therafore difficult
to say whether lack of growth of demand is duc to a
slack in the rate of disposalse Even if tho disposals
fail to go upsthe reasons may lic in a fall in tho
mortality ratese In any case it is difficult to judge
from the number of assassments made in a ycar as such
whethar all casocs liablc to ED are being brought under
‘assassment gvery yzare. However, a comparison of the
figurus of ED assessmcnts with thosa of WT suggests that
there may be laakagés particularly in the uppor valuc
bracksts affecting the growth of the base of the EDe



The proportion of assaessments made under the ED
Act and the valhe:of estatas assessed to the numbor of WT
assessmants and the aggregats valuc of net wyealth yorkoed
out for two periods, ona for theo yoars1964-67 (Poriod 1)
and the other for 1977-80 (Pariod II) is given in
Table 11 The aséassments for wyhich tha proportions have
bean worked out relatgfonly to individuals in the case
of WT and in the casg/ED to cstates consisting of assets
belonging to the deceased in his/hur individual capacity
that is to say, ostates which do not include any Hindu
Undivided Family (HUF) propartye . Table 12 givzs the
proportion of ED assessments to assassments made .undar
the WT Act for estetes/wcalth of all kinds (individuals,
HUF, otce) for tho two periodse

Assuming that the mortality rate among wealth
owners is not very different among the different value
brackats  of woalth, onac would éxpect-on an avarage the
same proportion of wealth tax casés to come under the
ED annually or over a given pariod in all brackats of
wealthe Surprisingly, this is not tho case. Whilc there
is some stability in the;proportion of number of ED casas
to the number of WT payers in Period I, in Poriod II the
proportion varies markedly boetween different valuse
brackets, from over 3 pef cent in brackcts of less than
Rs 10 lakh to about 1 por cent in the brackets abovee It
is also striking that fhere has bean a decline in the
proportions of ED to.UT assessments in the upper brackasts
in Period Il as comparcd to the position in Period I.
While a daecline in the proportion of the numbar of cstates
coming under the ED and their value in tha numbcer of WT

assaussments and nct wealth assessad in the last fifteen
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' TABLE 11
Proportion of Assessments under ED, and, ED and GT to Assessments under WT

J——

s i LS e SRR .

S B T T 14

T T = e SRR ST AT INCRRD 5k

(Number and Value)
(1965-67 and 1978-80)

e v

Assessed ED assessments as per cent of WT ED and GT assessments as per cent
value of _ assessments® ' of "WT assessments*
‘estate/ 1964-65 to 1966-67 1977-18 to 1979-80 1964-65 to 1066-67 1077-78 Lo 1079-80

et uealSh Number Value Number Value Number Value Number Value

(1) (2) (3) (4) (5) (6) (7) (8) (9)

1 - 5 3. 28 2.91 3.53 3. 68 3,75 3. 30 3.85 3.98

5 - 10 2.71 2.56 3. 68 3.53 2.99 2.82 3.95 3,79

10 -~ 20 1. 60 2627 1.05 1. 42 1. 77 2.50 1..25 1072
Above 20 2.64 3,70 0. 46 - 0. 48 2.72 3,91 0.81 0.75
TOTAL 3. 18 2,85 3.56 3. 14 3.63 3. 19 3. 78 3. 44

Note:s % Relates to "Individuals® only.

L . ST U

Source of, All India Estate Duty, Gift Tax and

basic data“

ealth Tax Statistics.
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TABLE 12

ments under WT¥*

| SRS € :0-% W 11512 NS
Range of Rssessments. undsr ED as per cent Assessments under ED and GT as per
va%ue of WT assessments cent of WT assessments
: T964-65 o 1966-67 1077-78 to 1979-80 1964-65 to 1966-67 1977-78 to 1979-80
(Rs 1akh) Number of Value Number of Value Number of Value Number of Value
assess- assess— assess=- assess~
ments ments ments ments
(1) (2) (3) (4) (5) (6) (7) (8) A9)
1- 5 4o 26 3.67 4,09 4,28 4,71 4,03 4,40 4,57
5 - 10 3.01 2.83 4, 40 4e13 3.25 3.04 4,70 4,41
10 - 20 1. 47 2,07 1. 14 1. 55 1. 61 2,26 1. 37 1. 90
Above 20 2.39 4,10 0. 70 0.52 2,46 4,27 1. 09 0. 79
TOTAL 4,05 3. 39 4,01 3.58 4e 47 3.69 4,32 3.87
Note: * Relates to all classes of Source of, All India Wealth Tax,

taxpayers.

basic data“

Gift Tax and

Estate DUty Statistics,
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years is not implausible - as lifc oxpectancy has improved
steadily in recent decades - the variation in the
proportions as botween the upper- and in lowor brackets
appaar - to be too largo to be cxplained away es accidontale
The propoftions in the'upper valuc brackets in Period II
are also way below the mortality rate of the population

of the country uhioh is now about 1e2 per cent per annume
Even granting that life expectancy may bc highaor among the
wealthy, it  looks highly improbable that thc mortality of
wealth tax payers could be as low as 0046 or 0e48 per cant
in any brackete The relatively high figuris of 3.53 and

%368 for the lowar brackets do not look unrualistic since

6}

many small estatcs which were naver assasszd to WT ere
reported for ED assussmunt in order to obtain cloarancce
The sample survey carried out for this study shous that
only in about 28 per coent of the dutiable ZD cases, the
dececasaed happened to be a WT assesééq although 59 por cent
of them yere liablc to pay incomoc tég (Table 13)« But

the low proportion of lass than0e5 E@r ceant in the uppoar

valuc brackets is clearlv intriquinge

The comparisons attempted hara suffer from
scveral limitations since the threshoid<levels and
exemptions for the ED and the WT are not identical. The
coverage of published data on thc ED amd WT assessmants
is also not completce But, in vicw of the fact that many
cases are rceported for EB which were not liable to WT
and that the range of virswpewon in BED 1s narrower than
under the WT, if anything, tha proportion of ED to WT
assossments should have bean highor than the pravailing
mortality ratese In the absance of any cvidence of a
dramatic decline in the mortality rates among owncrs of

woalth worth Rs 20 lakh or more, the low proportion of ED
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TABLE 13
Proportion of ED Cases where Deceased Assessed to Income
Tax_and llealth Tax

of the total.

S e e {(Number) . .
Income tax e Wealth tax ~
Centre Assessed Not No infor- Total Assessed Not No infor- Total
assessed mation assessed mation _

(1) (2) (3) (4) (5) (3) (7) (8) (9)

Ahmedabad 37 11 1 49 30 18 1 49
(75.51) (22, 45) (2.04) (61.22) (36.73) (2.04)

Bombay 62 37 1 100 39 68 1 100
(62.00) (37.00) (1.00) (31.00) (68,00) (1.00)

Calcutta 45 55 0 100 15 79 6 100
{45.00) (55,00) (0.00) (15, 00) (79.00) (6.00)

Delhi 43 40 4 87 15 67 5 87
(49.43)  (45,98) (4.60) (17.24) (77.01)  (5.75)

Kanpur 71 29 2 102 30 62 10 102
(69.61)  (28.43) (1.96) (29.41) (60, 70)  (9.80)

Grand Total 258 172 8 438 121 294 23 438
(58.90) (39.27) (1.83) (27.63) (67.12) (5.25)

Note: Figures within parentheses denote percentage Source: Sample Survey by NIPFP,
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to WT assessments in the upper brackcts suggosts, prima

facic, lcakage 2ithor through avcidance or evasions

It is possible that largse wealth sunurs se arrange
thoir affairs in their lifo time by giving away their assats
or splitting them that only a fraction of their wcalth
remains to be@ asscssod for ED when thcy pass awaye An
attompt was tharefore mauc o sea whother GV asscssmonts
make up for the shortfell in tha number of ED casass and
the value of assassad aétates by examining what proportion
of the WT assessments come under the ED and the GT taken
togothere Tha rasults arc set cut in columns 6 to 9 of
tables 11 and 12« The proportions do show an  increase but
the increasc in thc upper brackets is not appreciabloe
Possibly, WT payers with relatively large wealth reducc
the size of thueir ycalth before thair death through gifts
and transfers over a period of years so thatvthe incidance
of tax is lower than what a largc ostate has to suffar.
Parhaps this more than any othof factor oxplains the slow
growth of the ED base especially in the upper valus

br eckatse

The possibility of evasion cannot also bc ruled
out especially with the increese in tho maximum marginal
rate from 40 to B85 por cent sinco tho mid-sixtiese As
noted alrcady, along with inflation, the increasc in the
rates casts a heavy burden on’tho lggatecs of large cestates
which cannot but accentuate the tondency to cvades
However, instances of 2vasion of ED coming to light do not
seem to bo manye The total amount of penalty levicd for
concealment of ED in Bombay,which handles the largest

volume of ED work in Indiaycame to only R 8570 in the last
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five years (1977—78 to 1981482). Thae number ~f casas in
which such penalty uas lavied was only 14« This and also
the large number of GT caeses involving gifts of
relatively small sizes (less than R 1 lakh) coming up for
assassment suggast that lecakage of the D duty is
occurring probably more through cvoidancs than through
plain svasione

(ii) Decline_in avorage assgsscd value of ustates.

18]

Anothaer striking feaoture of ED assasssmonts over tho last.
twanty ycears is that notwithstanding tho stocady appreocia-
tion in tha valuc of assucts, tho avdrago asscssat! value of
aostates hes rogisteored a declina in rccont yoers

(Table 14)s The average value which was around Rs 1«72 lakh
in 1960-61 and R 1+82;lekh in 196162, stoad at Rs 161 lakh
in 1978~79 and Rs 168/in 1979~-80. Declinc in tha

moTtality rates may lead to a fall in the aggregate valus
of the estates coming within thc purvicu of the ED but
dogcs not explain the declinc in the gxggggg value of the
2statese Other things remaining tho‘same, the possible
rcasons for the downwald trend in the avorage valuc are 32
(i) widening of cxemptions, (ii) an ihcroasa in the sharec
of rclatively small estatus in theo aggregate valuc of
cgstates signifying less inequality, (iii) a change in

the composition of the wstates, asscts with lessecr
potential for value appreciation (liké cash and bank
deposits) accounting for a larger proportion of the |
totel, or (iv) problems of valuation tending to restrain
any upuard réyisionf@? assat values in alignment with
market trendsd As alrcady noted, a substantial exemption -
value of one rasidential house upto R 1 lakh - yas

introduced in 1964. While this may be onz raason for the
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TABLE 14
Average Assessed~UalQe of Estates
(1960-61 to 1979-80)

(Rs lakh) _ . ___
Movable  Movable  Immovable property Total#*
Year property property _in India
in India outside Rgricul- Nor-agri-
India tural cultural
(1) (2) (3) (4) (5)
196061 0. 27 0. 70 0.53 0.66 1,72
1961-62 0. 30 1.88 0. 47 0,63 1,82
1962-63 0, 28 0.59 0. 40 0.56 1. 7%
1963-64 0. 25 2,00 0, 42 0.57 1. 69
196465 0,24 0. 65 0. 34 0.55 1.59
1965-66 0. 26 0. 49 0. 43 0,54 1.56
1966-67 0,32  1.28 0. 42 0.57 1,79
1967-68 0.32 1. 28 0. 45 0. 59 1. 73
1968-69 0, 30 0. 75 0. 46 0,54 1. 62
1969-70 0. 32 4o 64 0,55 0. 68 1. 79
197071 0.39  3.43 0.57 0. 69 1.83
1971-72 0. 34 0.76 0.50 0.50 1.53
1972-73 0. 36 1. 66 0.54 0,57 1. 64
197475 0.40 0,75 0,63 0.58 1.55
1975=76 0. 38 1. 46 0.61 0.59 1.52
1976-77 0.37 0. 71 0,67 0. 60 1. 47
1977-178 0. 40 2. 71 0, 70 0.63 1. 59
1978-79 0. 45 1,17 0,78 0.64 1. 61
1979-80 0.54 1412 0.67 0. 68 1. 68

. -

Note: * After deduction Source of, All India Estate
~ of rebates and basic data® Duty, Gift Tax and
allowances. Wealth Tax
Statistics.
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decline in the aveorage value in that yocar as comparcd to
sarlicr yocars, it cannot explein fully thc lack of
rasponse in the average velue of tho cstetas to the

appraciation in the capitel velucs since thene.

Table 7 shows that bztuccn 1964-67 and 1977-80
thare has bgcn an appraciablc rtisc in the proportion of
astatas worth R 5 lakh or loss in the aggregaets assossad
valuz of egstatuse Thce proportion has increased from
75 por cent in Period T to about 88 por cent in Poriod II
while the proportion of the number of estates coming
within thesc ranges remains the same (around 96 ror cont
of the total)s This could bo an impartant factor
undarlying the declinc in thc average value of the
gstatese Tho composition of the asstatos also hes yndar -
gone significant - changes as tho proportion of immovablos
has dcoclined from 43 per cent in 1960-61 to 28 per cont
in 1979-80 (Table 15)- Among the movablec assctssagain the
proportion of cash inbluding fixed doposits and the
residual item Mothors" has incrocased while that of stocks
and shares and business asscts has gonc down (Tabla 16) e
The proportion of "procious stone, jewellery and works of
art® has increuased but only from about 3 per cant to 5 7
per cente The increase in the sharc of movable asscts and
that too of assuts which are relatively inscnsitive to
brico riseymay howsver be the result rather than the cause
‘of problems encountcred in the valuation of appreciating
assuts like immovable property and 2quity sharcs in joint

stock companigse
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TABLE 15

Composition of Estates Assessed to Estate Duty

(1960-61 to 1979-80)

- A (Rs lakh)
1960-61  1965-66  1970-71  1975-76  1979-80
1« Immovable property
in India ‘
(i) Agricultural 555 925 1442 1979 1725
(12.87)  (11.49)  (11.31)  (14.93)  (11.65)
(ii) Non-agricultural 1316 2116 2973 2714 2377
(30.50)  (26.29) (23.31) (20.48) (16,05)
Total 1871 3041 4415 4693 4102
i (43.37)  (37.78) (34.62)  (35.41) (27.70)
2. Movable property
(i) In India 2322 4194 6859 7860 10018
(53.82) (52.10) (53.78)  (59.31%) (67.64)
(ii) Outside India 75 42 275 60 28
(1.74) (0.52) (2.16) (0. 45) (0.19)
Total 2397 4236 7134 7920 10046
(55.56) (52.62) (55.94) (59.76) (67.84)
3. Assessment made under 37 2
Section 20-A (0.86) (0.02) - - -
4e .?ﬁtjgiigefggiigtereSt 9 771 1205 639 661
Droperty (0.21) (9.58) (9. 45) (4.82) (4. 456)
5. Gross value of 4314 8050 12754 13252 14809
estates (1+2, 3&4)  (100.00) (100.00) (100.00) (100.00) (100,00)
Ay
- =T
Note: Figures within po-cntheses Source: All India Estate Duty, Gift

indicate percentage of gross
principal value of estates.

Tax and Wealth Tax Statis-
tics, (relevant issues)
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Composition of Movable Property

R e R ) S . = il

of the total.

Item 1965-66 1970-71
Government securities 165,00 194,89
: : (3.89) (2:.73)
Stocksy sharss and debentures 785,58 1265.23 "
: (18.53) (17.74)

Cesh, including fixed deposits 602, 31 1188. 55
: (14.21)  (16.66)

Life Insurance proceeds 317.64 549, 77
(7.49) (7.71)

Business assets including share 1211.16  1920. 10
in partnership and goodwill (28.58) (26.92)
Precious stones, jewellery and 115. 14 182,07
works of art (2.72) (2.55)
Household goods, vehicles, 63. 09 83, 69
furniture, etc, (1.49) (1.17)
Slice of assets of controlled 8. 35 46,89
companies (9.20) (0.66)
- Others 970,09 1702, 20
(22.89) (23.86)

' 4238, 36 7133. 40
TOTAL (100.00) (100.00)
Note: Figures within parentheses denote percentages
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Assessed to Estate Duty
o (Rs lakh) .
1975-76 1976 77 1977w7e 1978 79
476,52 659,01 598, 25 381.56
(6,02) (8.64) (5.60) (3.65)
875. 60 741,50 916.20  1055,55
(11.05) (9.72) (8.58) (10, 09)
1332, 09 1467.04  2125,67 2276, 32
(16.82) (19.23) (19.91) (21.77)
665, 06 866,66  1047,90 805. 39
(8. 40) (11.36) (9.81) (7.70)
1894.,87  1602,47  1962,27  1901. 60
(23.92) ~ (21.00) (18.38) (18:18)
356. 39 441,19 553.18 = 53%1,A2
(4.50) (5.78) (5.18) (5.08)
115. 00 149, 19 181. 62 108, 44
(1.45) (1.96) (1.70) (1.04)
33. 30 30, 47 49, 70 51, 27
(0.42) (0. 40) (0.47) (0.49)
2171. 68 1672, 43  3242,47  3345,.54
(27.42) (21.92) (30.37) (31.99)
7920. %1 7629.96 10677.26 10457, 29
(100,00) (100.00) (100.00) (100.00)
Source: All India Estate Duty, Gift

Tax and Wealth Tax Statistics,
(relevant issues).
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'(iii) Valuation and othyr problems in adminis-

tratione That veluation of asscts constitutes the cantral
problem in ED =asscssmonis is borne aut by tho fact that
most of the differencues batyeen the PV assassod and tho
valuc of the ustate roturned by accountablc persocns arise
out of differences in valuatione The éampla survay shous
that as muqh as 70 per cent of the variations arc
accounted For_by difforcnces in the valuetion of movable
and immovable assctse Valuation of movablcs accounts for
37 paer cent and of immovablecs about 34 poer cent of tho
difference while inclusion of properties/intercst not
shown in the roturn form 17 per cent and disallow ancs of
liahility about 10 par cent (Table 17)e  Tho aggragate
amount‘of the additions made in tho assessrunts to what
was shown in the returns furnished by the accountable
persons (APs) comes to about‘% 2¢5 crore in a sample of
435 dutiable casas with aggrdgate PV of the order of

Rs 1181 crore complcted during the yesars 1979-80, 1980-81
and 1931=-82¢ The total number of dutiablc asscssmants
done during a ycal is about\1ZDDDQ The totel amount of
additions made in the asséssments thus may be around

R B0 crorc in a year in about R 300 crore of PV, that is
accounting for about 25 per cent of tho total ass zssad

value of astatase.

0f coursc, the additions made by the assaossing
of ficers are open to ravicw by appellate authoriticse.
Complcte figures of tho numbor of appeals filead arc not
availablee From whatever could be gathered it appaars
that about 1500 to 2000 appsals are filed ocvery year
before the Appéllata Assistant Commissionzrs and
Commissionars of Income Tax (Appaal), forming about 12=-15

por cont of the total number of dutiable assossmentse
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TABLE 17

Distribution of Dif ferences Betueen Assessed Value of P,V

of Variation

and VYalue as Per Return -

24 -

According to Range

(Amount in Rs 'DQQL

L 8 -

—— . oy M~ = .

Variation Number _ Valuation of Inclusion of pro-
(Rs '000) of Amount Valuation of immovable perty/interest nnt Nisallnuance of
cases movable property property _.shown in return liabilities
Number . Amount Number Amount Number Amount Number Amount
L L2 (€D MR £ MU ) Y (D (8) D) 1D N € X
Zero and ' '
below zero 90 ~-1813 12 81 15 444 j 0 1 30
- (20.69) (~6.66) (4,76) (0.81) (8.33) (4. 79) (0.00) (0. 00) (3.03) (1.10)
1 - 10 84 379 69 329 21 324 T4 19 4 10
: (19.31) (1.39) (27.38)  (3.29) (11.66) (3.50) (13.79) . (0.41) (12.12) (0.36)
11 -~ 25 - 62 1095 41 563 30 414 . 6 52 6 61
: (14.25) (4.03) (16.26) (5.64) (16.66) (4,47) -~ (20.68) (1.12) (18.18) (2.25)
26 - 50 66 2447 44 1053 37 1123 4 33 4 39
(15.17) (9.00) (17.46) (10.55) (20.55) (12.13) (13.79) (0.71) (12.12) (1.43)
51 - 75 40 2524 29 1129 22 911 3 34 2 7
(9.20) (9.28) (11.50) (11.31) {(12.22) (9.84) (10.34)  (0.73) (6.06) (0. 25)
76 -~ 100 22 1932 13 746 15 940 1 69 2 115
| . (5.06) (7.10)  (5.15) (7.47) (8.33) (10.37) (3.44) (1. 49) (6.06) (4.24)
101 - 200 44 6595 29 2371 28 2650 3 131 -6 688
(10.11) (24.24) (11.50) (23.77) (15.55) (28.62) (10.34) (2.84) (18.18) (25.38)
201 - 350 14 3666 6 1268 8 533 1 140 2 81
(3.22) (13.48) (2.38) -(12.71) (2.77) (5475) (3.44) (3.04) (6.06) (2.98)
351 - 500 6 2375 4 1153 3 765 2 163 2 27
(1.38) (8.73)  (1.58) (11.56) (1.66) (8.26) (6.89) (3.54) (6.06) (0.99)
Above 500 7 8002 5 1281 4 1133 5 3963 4 1652
(1.61)  (29.42) (1.98) (12.84) (2.22) (12.23) (17.24)  (86.07) _(12.12) _(50;95)
TOTAL 435 37202 252 9974 180 9257 29 4G5 SO il la
- (100.00) (100,00) (57,93) -(36,66) (41.37) (34,03) (6.66)._(16.92) (7.58) __(9.96)
Note: Figures within parentheses barring those in line showing the total denote Source: Sample Survevl

percentages of the respective column totals.

Figures in brackets in the

line giving the total are percentages of the total number and amount in
column (2) and column (3) as the case may be.

by NIPFP,
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.‘From discussions with the Assistant Controllofs of Estate
Duty at Bombay and Calcutta, it was learnt that most of the
_casas ulth assossod-gstates of B 5 lakh or more aro |
contustede From the survoy uncer takan for the present

? sfudy it scems that“in about 75 per cent of tho assassments
going up in app sal et least 25 per cent of thu L‘dltlans
-made by the a583881ng of f icers is knooked of f by tho
appallate zuthorities (Teble 18)e This docs ot_lnclude
the reductions granted by iligh Courts and tho}SUpro%a
CouTte

Te easc thoe task of valuation and roducs the
scopa ﬁoridiSDutas, a system of WApproved UaluqrsJ was
intfoduced soon aftor the introduction of the EDe  With
thc crecation of the valuation ccll, cases involving
valuation of large propertics are required to be raoferrod
to’the Veluation OFficure Our sample survey showed that
in about 36 per cent of the cases in yhich the valuation
of "immovable property was cnhanced by the Assistant
Controller of Estate Duty (ACED) that is, thc asscssing
;ofﬁicér;ndver the rsoturned value, an approved Valuer's
coertificate was filede The propertion of casus referred
to the Valuation Officer was found to bo small-(lass'than
5 per cent)e Valuations arc done by the assossing officeTs
thamselves after taking into account the valuar's
cortificate wharever such certificates are filede But in
the face of widespread underreporting of true valuzs in
registered documents, municipal valuations bascd on the
"Pair rent® concept as required under the law in most
parts of the country and liberalisation of valuation for
" WT purposes, the ACEDs uyho maﬁ the assaessments in the
first place can rarcly 2' in sustalnlno proporty
valuations cven approximately noar the proevailing market

pricose
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TABLE 18

Reduction in EC Assessments Allowed by Appellate Authorities

O e T PO SCRMGR S Y T L e e B L AR VIR R AR A i e M PR R - - T st
.

Range of reduction ITAT AAC CIT AAC and Total of

allowed (as per cent of
additions made in CIv 05%32;3
assessments)
o (1) (2) (3) (4) (5)
More than 100 4 4 1 5 9
(10426) (5. 26) (2.22) (4.13) (5.63)
100 - 2 - 2 |2
(0. 00) (2.63) (0.00) (1.65) (1.25)
100 - 90 2 7 1 8 10
» (5.13) (9.21) (2.22) (6.61) (6. 25)
90 -~ 75 3 7 4 11 14
(7.69) (9.21) (8.89) (9.09) (5. 73,
75 - 50 10 16 14 30 v 40
. (25.64) (21.05) (31.11) (24.79) (25, 00)
50 -~ 25 “ B 20 13 33 41
: (20.51) (26.32) (28,89) (27.27) (25.63)
Less than 25 11 20 11 31 42
: : (28.21) (26.32) (24. 44) (25.62) (26, 25)
FV  enhanced by 1 - 1 1 | 2
appellate authorities (2.56) (0.00) (2.22) (0.83) (1.25)
39 73 45 _121 160
TOTAL | | (100,00) (10d.,00) (160,00) (100,00) (10d.00)

Note: Figures within parentheses denote percentages Source: Sample Survey
of the total. by NIPFP,
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The othar category of asscts which usually havc
some potential for appreciation are the equity sharaes of
companicse Ualuation?ﬁharos of queted companics usually
poscs no probleme It is the unquotcd sharces which creatoe
controversies and provides scop for avoidances. In order to
simplify the task of sharc valuation, instructions wecre
issued E%V%BE%P s‘qigg %%eéégggs%zgq%ééicars toc valuc the
sharesﬁgf unquoted companics on the basis of the book valus
instead of the market valw of the asscts of the company
as is dona for purposcs of the WTe The result has boeen
that shar~s of companics arc often valwd far below the
broak:Lb value of the asscts at their current merkot valuz.
This has 2ncouraged wealthy taxpaycrs to transfar cvoen
personal assocts like jewezllery to corporatec asntitiocs at louw
valueélso that the valuss of the shares in such companias
bear no relationship to their rcal worthe Because of some
doubt about its lugality on a strict interpratation of the
lay, this approach was questioned by the Revenue Audit
carricd out by the Comptroller and Auditor Gzneral
following which the instructions of 1968 werc withdrawn in
1974 and the assessing officers were askaed to proceced on
the basis of the markct valuc of tho asscts whilo valuing
unqubted sharcse But this attompt dogs.not seam to have
been vory fruitful as onec High Court has haeld that the
rule of valuation of unquoted shares follecuwed in WT should
be adopted for purposes of B too. (Mysore High Court in
CED ve Je Krishnamurthy, 99 ITR 87). The method of
valuation of unquoted shares is currantly under rovicuwe
Whatever be the outcome of the roview, the rule of share
valuation followyed since 1968 could not but affect the ED

base and dampen its grouwthe
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Where the deceased is found to have transferred
any assets to a "controlled" company — that is, a company
which is under the control of not morez tham 5 persons or
is a closely held company = therc is a separate provision
for assessing the interaest of the deczased in the company
with reference to the benefits derivad by him in the last
three accounting years. The same proportion of the assets
of the company is dezcmed to pass in such 2 case as the
proportion of the bena2fits derived toc thae total income of
the company during ths said thrace yearse But the contro-
lled company rules are notoriously complex and difficult
to apply and sesem to be invoked in vary fouw cases. In our
sample survey of dutiable caseas application of controlled

company rules was reported only in two cascse

With the recent amendment in the law extending
the application of Rule 1BB of the WT Rules to valuation
of one residential house property in ED assessments, it
may be expocted that there would be fewer disputes over
valuation of real estates. The move to revise the method
of valuation of equity shares should also help to easc the
task of valuation in ED assessments. But with simplifica-
tion of valuation procedures on these lines thé growth of
the base for ED yill presumably be inhibited furthaere

(iv) Role of rebates and alloyancaose Valuaticon

is not the only factor acting as a drag on the yield and
efficacy of the ED in Ingia. The ED Act provides relief

by way of M"rebates™ and "allouances®™ on a numbar of items
‘included in the PV and these serve to reduce the duty
otheruise payable by about 12415 per cent in the aggregate
(Table 19)- O0f these the most important ones arc the raebate
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TABLE 19

Rebates and Allowances in ED

(1970-71 to 1979~ 80)

- e e

< emrs ey

Relief on account. of

.

AT A LA ST s S VS

(Rs_lakh)

S il

R . .

Relief as

percentages of the total relief,

Gros e e - Of, e e
. Rebates. o e plTowances L per cent
Yeer duty  FEELTC TURF uhich Total T T af " Uhich " Tof?lﬁ of  groes
pg{; Agricul- Interest For 0n agri- For ob- Gift tax T°S+1€ duty in
@ tural in HUF quick cultural taining already column
lands in succe- land probate paid on (1)
non=sche- ssion etc, property
duled included
States ; .
SRS € VORS¢ N <2 MU €5 I € N -5 M O MO ) DA ) 0D N
197C=71 1312 140 2.72 130 52 4,65 5. 71 36. 34 5.03 192 14,63
| (1.42) (67.71) (2.42) (2.97) (18.93) (2.62)
1971-72 900 96 3.07 77 57 0. 26 15. 35 33.68 7.83 153 17,00
(2.01) (50.33) (0.17) (10.03) (22.01) (5.12)
1972-73 1019 97 2.46 80 63 1.06 22,78 31. 24 7.00 159 15. 60
(1.55) (50.31) (0.67) (14.33) (19.65) (4. 40)
1974-76 1118 92 2.37 79 64 0.23 12.24 38. 65 12.56 156 13. 95
(1.52) (50.64) (0.15) (7.85) (24.78) (8.05)
1975-76 1100 76 1.62 63 52 0. 47 13..10 28.12 9.86 128 11. 64
(1.27) (49.22) (0.37) (10.23) (21.97) (7.70)
1976-77 1004 102 1. 72 87 54 0.72 12. 60 26.74 13. 69 156 15.54
(1.10) (55.77) (0. 46) (8.08) (17.14) (8.78)
1977-78 1377 120 “11. 19 93 - 74 ©1.35 14,13 24,70 32,65 194 14,09
(5.77) (47.94) (0.70) (7.28) (12.73) (16.83)
1978-79 1295 89 - 5.94 67 79 0.95 12.99 37.88 26.59 168 12.97
(3.54) - (39.80) (0.57) (7.73) (22.55) (15.83)
1979-80 1377 86 5.24 71 80 1.90 8,94 63, 69 5.53 166 12. 06
(3.16) (42.77) (1.14) (5.39) (38.37) (3.33)
Notes Figdres within garentheses denote Source: All India Estate Duty, Gift Tax and Wealth Tex

Statistics, (relevant issues,.
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descendants
on interest of lincal [/ ‘ in HUF property and the
sct-off for stamp duty apaid for obtaining probatoc,
succession certificate etcs accounting for over 80 per cant
of tho total rclicf.

Since 1960 the interest of linecal descendants of
the deceased in HUF propafty is aggragafed in the PV of
the estatu but rebate is zllowed on their interest so that
the decgased's share alone in tho HUF proporty is taxocde
Thus the aggregation of the interest of tho linca
dascendants sarves marcly to raise thoe rato of tax on
the deccased's cstates This applics to tho estates of
all persors governed by the Mitakshara school of Hindu
law whereby a mamber of a HUF acquircs an intoerest in
the family property right from birth as a result of which
interest in property passes at birth rather than at deathe
,Aggrdgatioh of the lincal descendants' intaerest for rate
purpdsas compansates only slightly for the lecakagc causad

in ED by the operation of this rulce

The sample survey shows-thet in about 90 per caent
of the ED cascs the deceasad happens to be a Hindu
(Table 20) and of them, 62 per cent balong to the
Mitekshara School (Table 21). 1In the last two decades,
the proportion of asiatas-compriging wholly or partly
joint family property in the total number of cstates has
registered a sharp'decline - from about 30 per cent in
1960-61 to about 13 per cont in 1979-80 =~ but the sharc of
property wholly or partly owncd by<j0iﬁt Fémilieg in the
- total assessed value of cstates remains surprisingly
stable at about 20 per cent of the total (Tablc 22).

Moreover many cstatus fall balow the asscssable limit
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TABLE 20

Distribution of ED Cases According to

Religion of the Deceaseq

- e

Proportion

e TR T et A Rt

Buddhist 1. 66
Christian 2. 84
Hindu 89,57
Muslim 2.61
Parsee 2,13
Others 1.18

100. 00

TOTAL

Source:

sample Survey by NIPFP,



- 48 -

TABLE 21

Distribution of ED Cases According to

School of Hindu Law

e PO

Item Per cent of estates
left by Hindus

PRrrS

Dayabhang 24,86
Mitakshara 62,43
Dthers 12,70
TOTAL 100, 00

Source: Sample Survey by
NIPFP,
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TABLE 22
Proportion of Joint Family and Partly.Joint Family in ED

Assessments
(1959—60 to 1979-80)

(Per cent)
Entirely joint family Partly joint family Nther kind
Financial In total 1In In total 1In I'm total TIn
year number aggregate number aggregate number aggregate
of assessed of assessed of assessed
estates value estates value estates value
assessed assessed assessed
(1) (2) (3) (4) (5) (6)
1959-60 21.09 7.58 " 9. 40 11.51 69. 51 80.91
1960-61 21, 37 8. 25 10,50 13. 30 66.13 78. 45
1961=-62 11. 40 5.68 16.23 14,14 72,37 80.18
1962-63 11.99 8.87 16.54 14,10 71. 47 75,03
1963-64 13. 40 9.96 15.96 15. 27 70. 64 74,77
1964-65 11. 10 9.80 15. 19 15.94 73,71 74,26
1965-66 10. 64 9,18 14.61 15. 65 74,75 75. 17
1966~-67 11.93 13,88 14, 40 13.10 73;67 73.02
1967-68 13.95 11.63 13.09 13.96 72.96 74, 41
1968-69 12. 31 12.02 12,29 13. 69 75. 40 74, 39
1969-70 8.42 8,50 12,04 13. 33 80.54 78. 17
1970-71 B.96 8, 89 12,96 14. 13 78,08 76.98
1971=72 9. 15 8. 30 13. 77 15. 70 77.08 76,00
1972-73 7.80 7,47 14,40 16.97 77.80 75.56
197475 3.63 4,62 10. 78 14.18 86,74 81. 20
19 75=76 3. 28 4, 39 9, 49 12. 70 87.23 82.91
197677 4,74 7. 19 8.85 13.16 86, 41 79. 65
1977-78 4o b2 5,57 8. 60 12.82 86.98 81. 61
1978-78 4,87 5.53 8.53 11.84 86. 60 82,63
1979-80 4, 46 5. 86 B. 75 13. 42 86. 79 80,72

Source: Directorate of Inspection, All India
Wealth Tax, Gif t Tax and Estate Duty
Statistics, Financial Year Time
Series (1959-60 to 1979-80), Neuw
Delhi,
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becausc of the operation of the Mitakshara lay and their
number remains unknowne Hencc sven though the -proportion
of casas involving HUF interest has gone down, the
Mitakshara law continuas to operate as a factor undermining

the efficacy of the ED in India.

Relicf for probatz, ctce also constituties oneg of
tha factors reducing the effective incidence of tho EDe
The scope of this reclisf was cenlargced in 1960 from 50 per
cent of the duty paid for probates etce to 100 por cent and
in some ycars, as in 1979«80, this accounts for ovar onc=-
third of the totel relicef allowycd frem the duty payable
otheryises Houwcver, the relief for stamp duty for
probab®e ctce cssentially implics a transfer from tho

Central governmant's account to thc Statese

Avoidance of duty through gifts constitutes a morec
potont source of lesakage of the Hle The numbsr of gift
tax asszcssments is currantly in the region of 69000 a
year (Table 23) as against 12,000 or so dutiable ED cases
and, as may be seen from Table 7, nzarly 99 pasr cent of the
GT cases involve taxabloc gifts of lass than R 1 lakh
accounting for about 80 par cent of the gifts subjected
to the GT. It is worth noting that a sizcable fraction
(about 26 per cuant) of the gifts arc daducted from the
base of tha GT (Tablz 24) while a rather small proportion
of the rcliefs in ED is claimed on account of GT payment
(column 9 of Table 19) which shous that most of the gifts
are made well before the critical poriod yhich rendors
gifts inter vivos liable to be¢ dceemed to pass on doathe
Another possibility is that the gifts are made in such a
way that very little of thoc wealth of rich persons remain
with them at the timz of their dcathe
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TABLE 23

Assessments and Demand Raised in Gift Tax
(1970-71 to 1981-82)

S o S TR S S STk

Number of Totél Tax collec~ Tax collection

Year assessment demand tion as per cent of
(Rs crore) (Rs crore) demarid

o (2) (3) @
1970-71 34523 4,18 2.45' 58, 61
1971~-72 42173 4,92 3.52 71,54
1972—73 4B653 6. 24 4,02 64,42
1973-74 55804 6.98 4,79 68.62
1974-75 65588 - 8.08 5.06 62,52
1975=-76 74373 8. 79 5.11 58.13
1976=77 76249 9,43 5.67 60,13
1977-178 71623 10, 49 5.56 53. 00
1978=79 -B1553 21.08 5,85 27,75

19 79-80 63042 19. 28 6.83 35, 43
1980-81 60562 32.52 - 6.51 20,02
1984-82 68964 34,23 6.75 19. 72

Sources Directorate of Inspection (Research,
Statistics and Public Relations),
Research and Statistics Wing, Monthly
Progress Reports, New Delhi,
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TABLE

24

of Gifts Assessed under GT
(1965--66 to 1979-80)

(Rs lakh) .

s a Proportion of Gross Value of Estates in E£D and of Gross Value

basic data’

Tax Statistics.

| . Estates Gifts o
Year Gross principal Heduc- ~ Deductions as Gross value Value of gifts Column (5)
value tions per cent of of taxable exempted under as per cent
principal gifts Section §5), of column
value of (1) and (2) (4)
estates
(1) (2) (3) (4) (5) (5)
196566 8050 563 6.99 3135 942 30,05
1966=67 10126 563 6.55 2672 921 34, 47
1967-~-68 10260 700 6,82 . 2650 1062 40,08
1968-69 8794 671 7.63 3436 1458 42. 43
1969-70 9112 598 6,56 4323 1872 43, 30
197071 12754 836 6.55 4265‘ 1766 41. 41
1971772 11121 730 6.57 4594 1585 34,50
1972-73 11215 802 7. 15 5186 1584 30.54
197475 13657 809 5.92 7153 2101% 29, 37
1975-76 13252 758 5,72 7919 2451 30.95
197677 13908 751 5,40 8135 2378 29, 23
1977-78 18608 1108 5,95 7208 1984 27.52
1978-79 17361 1032 5.95 7923 1862 23.50
1979-80 14810 879 5.94 4113 1025 24,92
Source of, All India Estate Duty, Gift Tax and Uegizﬁ
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Relief is also admissible for the tax paid on
capital gains when any part of tho sstate is sold within
two ycars after death and the sale proceods arc utiliscd
in paying the ED doee The amount of relief claimed under
this head is not knowne From the sample survey it appears

that ‘cases in which such relicf is claimed are Faue

Some reliaf is granted alsc for tha value of
agricultural land included in ustates of not mors than
Rs 2 lakhe This relicf is ruostricted to 25 per cent of the
duty payeble on the agriculturel land in guosticne About
5 to 10 per cent of the ralicfs are accountod for by this
hoad (column 7 of table 19). While the reduction in tho
ED liability resulting from this provision docs not sasom
to bc large, absence of any definition of agricultural
land in the ED Act somoctimus creatces problam in the
categorization of vacant lande To overcome the problem,
‘the Income-tax Act now provides a dofinition of what
coms titutes an agricultural land for purposcs of capitel
gainse In the abscnce of such a dafinition,vacant lands
located in urban arcas are in soma instancas shown as
Tagricultural® yith consequont reduction in ED payable

on theme

(v) Bese erosion from judicial interpretation

and amendments in lawe The base of the ED has sufferced

further erosion from judicial decisions and amendments
bearing on some of the vital provisions of thz ED Act
designed to counter avoidancce Reference may be made
particularly to the interpretetion of Scction 10 by the
courts and the amendments thereto following in their wake
rasulting in the virtual withdrawal of & major anti-

avoidance measure in the scheme of the ED Acte
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Drafted on the lines of & similar provision in the
UK Lew, scction 10 of the ED Act in its original form
provided that a property gifted by a doccascd shall be
deemed to pass on his decath cven if the gift was made
beyond the critical period of two ycars befora death, that
is, the periocd, during which all gifts made arc doomzd to
pass, if (i) the donor is not oxcluded complotaoly from the
posscession and enjoyment of the praperty or (ii) if he
derives any benefit therefrom by contract or othoruise.
This provision was cons iderad necossary to thuart any
attompt to avoid ED by transferring assats without
divesting onssclf of anjoyment and possession (cegs, by
transferring one's house propoerty to wife or children but
CDhtinuing tc live there as beﬁore). The courts in UK
had put a fairly strict interpretation on the provision
and had ruled that it would com@ into oparation if the
deccased continued in fact to be in possession or
anjoymant of the property, directly or indirectly, no
‘matter yhsther there was any ressrvation of intercst for
him by contract of otherwisee. The Supreme Court also
had favoured this interpretation in a casé“zuGaorga Da
Costa ve CED (1967) 63 ITR 497_7. But the lay was
amended in 1965 to provide that a housc if gifted by thao
deceased to his/hsr spousé, son, daughtaer, brother or
slster shall not be degmed to passvon the death of the
donor merely by reason of tho residence of the deccased
th:roinm uerliss tho right of rosidonc: of the deceasad

is raescrved or securad

undar the rslevant dispositicn or any collatcrel
dispositione It is also provided now that gifts made
beyond 5 years beforc death to any of the relations
mentioned above will not be included in the astate if

gift tax was payablc on the assets gifted (unless cxempted
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under the GT Act)e- Whilc this cnsures that propertics
gifted aQay during one's life time arc at loast subjected
to the GT, the -base of the ED gets croded in the procusse
It is, therefore, not surprising that vdry fau csfatas

come up for assaessment under the ED in the upper rangese

Then there are the institutions like discretionary
trusts and "Debuttar® or religious trusts. Discrotionay
trusts proved an intractable problom in the administration
of ED in UK to such an extent that the lovy camec to be
referred to there as a "voluntary tax™. Apart from those
trusts, in India the right to worship a deity and anjoy
the fruits of looking after the property scttled on a
rcligious trust such as the right to reside in the
propsrties scttled on a deity has bzsen held to be
appurtenant to the office of "shebaitship® (uofshippur) and
thorefore ED is not attracted on their passing on death,
although, somecwuhat paradoxically, such officcs are
pronouncaed by the courts to bs heritable and subject to the
ordinary laws of succession, cege, Celcutta High Cnurt in
Satyanarayan Bagla ve CED (1962) 133 ITR 710.

(vi) Administrative weaknessuse The slow grouth

of the base of the ED is per tly attributable also to the.

weaknasses in the administration. Thae ED Ast is a
notoriously complioatod piece of legislation,being modelled
on the UK lay which has since been replaced therc by

a now cnactment levying the "Capital Transfer Tax"e This,
together with the absence of any time limit on the
completion of assessments, rosults in dolay in the

completion of . asssssments of largc gstatocs which sometimos
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drag on for more than ten ycars. Thc age-uise
distribution of ED cases pénding final assassment is
given in Table 25« 1In Bombay aloné over 400 cascs

with PV of more than R 10 lekh wcre found panding as of
October 1982« Some of these are mores than 10 years olde

A rgvieuw of a fcw sample cases shoued that
formidable problems are sometimes encountered in tho
assassment of largc estates and the difficultics arc
often compounded by disputes among poersons accountable
(APs) for the duty, court orders regarding titls to
cortain propertics and soc one The dzlay is howcyer
partly caused by the fact that ths attenticn roguiraed
For intricate cases is not always forthcoming =zs thore
is a natural tendency on the part of the officers to
turn to relatively simple cases in order to proscnt a
bettar picture of their'annual output of worke
Necessary co~operation is also not alyays forthcoming
from the APs as they tend to lose interest in getting
the casc comploted once the provisional discharge

ceartificate is issuede

One also yonders whether raports of all deaths
involving dutiable estétas are received regularly by
the administering authoritiese. Intimation of dcaths is
receivaed from various sources like the trustees of
provident fund, the LIC, thc assassinc Incomc Tax
Officars, etce Information is ,also collected by the ED
off ice from other sources like naswspapars, municipal
office ectce Tha sample survey houwevsr revoalad that
in 97 per cent of the dutiable cascs, tho file is étarted
on receipt of intimation from the APs (Table 26).
Evidently the ather sources of information are not

operTativa.
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TABLE 25

Analysis of Pending ED Cases (Age-Wise)
As on 31.3.1981

car: P i o R

Number of Proportion to the

Year assessments total (per cent)
pending '

1976-77 and 7005 19.53
earlier years

1977-18 4256 11.87
1978-79 5628 15,69
1979-80 7726 21.54
1980-81 11247 31. 36

TOTAL 35862 100. 00

Source: Government of India,
Report of the Comptroller
and Auditor General of
India, 1980-81, New Delhi.
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TABL

8 -

E 26

Source of Death Report

Item Dutiable estates _'Exemption cases
Number Per cent  Number Per cent
Intimation by AP 426 97. 26 8972 99, 55
Newspapers 1 0.23 3 0. 33
FF authorities
and  LICI 6 1. 37 1 0. 11
Companies 1 0,23 o 0.00
Internal (ITO etc,) 1 0.23 0 0. 00
Others 3 0.68 0 0.00
TOTAL 438 100, 00 896 100, 00
Source: Sample Survey by NIPFP,



CHAPTER 4

COST OF COLLECTIONAND BURDEN OF COMPLIANCE

" Colloction Cost

The cost of administering the ED Act houcver is
qpite high relatively to that of other taxoss With slow
growth of collections, thc proportion of cost of
administration to reovenue from the @ is steadily going
up and now stands at 'Y=8 per cent es comparcd to about 3

per cent for the income tax (Table 27).

Costs of Complianca and Harassmont to APs

The cost of compliance too scems to be guite
highe Bver 54 per ccnt of the dutiable cascs is handled
by lawyocrs (Table 28). Even for obtaining cxemption
certificate the APs find it nccessary to engage represane

tativeas (lauyers,cztc.) in about 28 per cent cof the cascse

Compliance with thec rcguirements of the ED ontails
costs in other forms toge not all of which can bz gquantificd
as rcliable information of such costs is difficult to
gathere Ono factor which not only involves some cost but
also can be a source of harassment to peoplc of small means
is the requirement in the ED Act that no probata or grant
of representation shall be allowcd unluss a certificate of
discharge from liability to duty is produced (scction 55).
Also, cvery trustece, in whom any intorest in the property
passing on the dcath of a parson or its management is at
any time vested, is liable to bc troated as an AP
(Section 53)e By virtue of this provision trustees of

provident funds usually ask for a clearance ccertificate
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TABLE 27
Revenue and Cost of Collectiqp.of Income Tax and Estate Duty*
(1972-73 to 1981-82)

e+ e+ e e e e —- . e AR lakh), —
Year Income tax ) Estate duty _"

Revenue Cost Cost as per Revenue Cost Cost as per
per cent of cent of
revenue revenue

(1) (2) (3) () (5) (6)
1972-73 60200, 00 1912.00 3.18 925,00 7. 42 1.88
1973-74 57300, 00 2429,00 3. 61 1000, 00 15.55 1.56
1974-75 74700, 0C 2821.00 3,78 1000, 00 20,98 2.10
18975~76 106000, 00 3309.00 3.12 925,00 84,03 9,08
1976~77 96500, 00 3388, 00 3.51 1075, 00 86,00 | 8. 00
1977~-78 102500, 00 3129.00 3.05 1100, 00 90, 00 8. 18
1980-81 143000, 00 4655, 00 3,26 1450, 00 118.00 8, 14
1981-82 152000, 00 133.00 7.82

5285, 00 3. 48 1700. GO

P

Note: * Based on revised estimates
of revenue and cost of
collection.

Government of India, Ministry of
Finance, Explanatory Memorandum oD
The Central Government Budget,
(relevant issues), Neu Delhi.

Source:




- 61 -
TABLE 28

Mode of Representation of Cases in ED

_ Dutiable estates Exemption cases
Item Number Par cent Number - Per cent
AP S 119 28, 06 646 74,86
Lawyers 230 54, 24 205 23,75
Both 75 17. 68 12 1, 39
TOTAL 424 100, 00 863 '100..00

I L A A T . S 2%

Source: Sample Survey by NIPFP,
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from the ED authorities befere releasing the amount lying
in thg account of a deccased member. This compels tho
heirs of sven low paid workers yho die prematurcly to go

to the ED office and apply for clecarancce.

Recognising that this might give rise to hardship
and harassment, instructions were issucd by thae CBDT
authorising the rzlease of upto B 25,000/~ from provident
funds without production ¢f ED clecarance certificata,
subject to certain conditions. Besides, a one-paoo form
has b#an prascribaed for estatos which fall bclow the
dutiable level but require a discharge cartificate for
the release of funds, mutation of propsrty ctce .The
understanding is that assessment of small aétatus for
which an account is filed in this form will be complcted
specedily and discharge issued without undue delaye.

Never theless, an impraession of delay and harassment to
heirs of persons of small mcans persists {vide
obscrvations of the Estimates Committec in paras 3e21 to
3427 of their Twenty=Ninth Rcport).

In order to ascertain whather therc is any
substance in this improssion, one of tha points on which
the sample survey organised for this study attempted to
obtain some information was, how long it takes on an
average to get clearancoe certificate from the ED
Buthoritiess For this purposaz, o sample of a little
over B00 exemption Gjeqnon-dutiable) cas 2s spraead over
the five centras mentionad‘aarliar, vize, Ahmcdabad,
Bombay, Calcutta, Delhi and Kanpur, was drawn and ths
dates of filing of raturn and the issue of clcarance

certificate notede The rcsults ara sat out in Table 29.
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TABLE 29

and

Issue of

Clearance Certificate

e e o = S

(Exemption Cases)

(Number)

Time-lag/Centre Bombay

e

Cumulative

Ahmedabad Calcutta Delhi Kgnpur Total percentage of
(in days) | the total
Zero 178 20 9 13 16 256 28.67
(87.68) (10.05) (4.69) (6.01) (31.03) (28.67)
1 - 7 10 70 4 64 42 190 49. 95
(4.93) (35.18) (2.08) (36.07) (36.21) (21.28) .
B - 15 8 39 9 26 12 - 94 60. 48
(3.94) (19.60) (4.69) (14.21) (10.34) (10.53) °
16 - 30 3 22 25 17 6. 73 - ——
(1.48) (11.06) (13.02) (9.29) (5.17) (8,17)’- .
31 - 90 3 24 77 38 10 152 85. 67
(1. 48) (12.06) (40.10) (20.77) (8.62) (17.02) e
91 - 180 1 13 43 12 6 75 94. 07
(0.49) (6.53) (22.40) (6.56) (5.17) (8.40) .
181 - 270 0 2 11 8 0 21 95. 42
(0.00) (1.01) (5. 73) - (4.37) {(0.00) (2.35) * %
271 - 365 0 2 4 4 1 2 9 97. 43
(0.00) (1.01) (2.08) (0.55) (1.72) (1.01) ‘
366 - 730 0 6 10 4 0 20 59 67
(0.00) (3.02) (5.21) (2.19) (0. 00) (2.24) .
More than 730 0 1 0 0 2 3 100. 00
(0.00) (0.50) (0.00) (0.00) (1.72) (0.34) .
TOTAL 203 199 192 183 116 893
Notes Figures within parentheses denote percentages Source: Sample Survey by NIPFP,

of the total.
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Thu survzy reveals that on the wholec in about 50 per cont
of the non-dutiablc cases, the ED clecarance is issued within
a week, and in about 70 per caent within a monthe In about
5 per cent of the cascs, tho time taken to obtain a
clearance certificate goss bayond six monthse Tharc arc
markaed variations in this picture among the centres, as

for example, in Calcutta, the timc lag is larger than in
the other centres, while in Bombay, the clearance is issued
in the course of the day of the filing of the return in
about 88 per'cent of the caseses The broad picture that
emerges is that while there is some delay in a feu cases

(5 per cent), clearance is'given by and large within a

reasonable period.

In the case of dutiable esstates, however, it takes
longer to obtain a discharge certificates Only in about
13 per cent of the cases discharge is given within 3 months
and in about 2@ per cent;, within a year. In nearly 20
per cent of ths cases it takes more than 2 years to get
cleared of estate duty (Table 30)s An analysis of the
causes of the delay in dutiable cases shous that
adjour nments askad for by the APs accounts for 64 per cent
of the delay while in 30 per cent the issue of discharge
is held up on éccount of enquiry by inspectors (Table 31).
It would, therefore, appear that yhile delay and thus
hardship is sometimes faced in getting a clearance
certificate even for an estate below the dutiable limit,
delays occur more in the case of dutiablé astate although
it is partly attributable to lack of response from the

APse Clearly there is some room for improvement.
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TABLE 30
1£m§—Laq‘§ﬁtueen;£gA}ng_qf Return

and _TIssues of Clearance Certificate

(Dutiable Cases)

g A U A % e S p

Time-~lag/Centre

T L R S T BT Rt T S e e TE M i

S

A e e s

i

ez

v (Number)

L e

Cumulative

. . ARhmedabad Bombay Calcutta Delhi Kanpur Total percentage of
(in days) . the total
Zero . 7 1 1 0 . 2 0 4 '
| ~ (5.88) (1.52) (0.00) (8.00) (0.00) (1.97) 1.97
1 - 7 1 2 1 1 0 5 4. 43
(5.88) (3.03) (1.32) (4.00) (0.00) (2. 46) .
8 - 15 0 2. 0 1 0 3 5. 91
. (0.00) (3.05)" (0.00) (4.00) (0.00) (1. 48) .
16 - 30 2 10 1 3 2 18 14. 78
(11.76) (15.15) (1.32) (12.00) (10.53) (8.87) .
31 - 90 1 13 7 6 4 31 30. 05
(5.88) (19.70) (9.21) (24.00) (21.05)  (15.27) °
91 - 180 0 7 10 3 o 4 24 41.87
(0.00)  (10.61) (13.16)  (12.00) " (21.05) (11.82) .
181 - 270 T 5 7 1 5 19 51.23
(5.88) - (7.58) (9.21) (4.00) (26.32) (9. 36) .
271 - 365 1 8 11 1 0 21 61.57
(5.88) (12.12) (14.47) (4.00) (0.00) (10. 34) .
366 - 730 4 9 - 21 5 1 40 51, 27
(23.53) (13.64 (27.63) . (20.00) (5.26) (19 70) ©he L
More than 730 ’ 6 g 18 2 3 38 00. 0
| (35.29) (13.64)  (23.68) (8.00) (15.79)  (18.72) 100. 00
TOTAL 17 66 76 25 19 203
(100,00) (100.080) (100.00) (100.00) (100.00) (100,00)
Notes Figures‘uith;r'bareﬁtheses denote themgercentages Source: . Sample Survey by NIPFP,

of the total.. -
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TABLE 31

Causes of De{gl'

e

Per cent of

1tem the total
Adjournments asked for by APs 62,90
Enquiry by Inspectors 30, 11
Delay in payment 2,69
Others 4, 30
TOTAL 100, 00

RIS S

Source;

Sample Survey by
NIPFP,
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Ao far as small sstates are conczrned, following
an undertaking given to the Estimates Committee, the CBDT
has recently modified their instructions issued in 1975
regarding the responsibility of trusteess of provident
funds in releasing moneys to the credit of a deceased
member and relaxed the conditions somewhate Evan so, the
APs have to file an indemnity bond before the provident
fund authorities and an affidavit declaring that the
estate does not attract ED. In order to removs the
hardship of heirs of small aestates; a modification of the
relevant law seems needed so that the PF authoritios ars
absolved gf all responsibilities yhile releasing balance

not exceeding a certain limit.

In addition, the forms and procaedurcs for cbtaining
clcarance in the casc of small estates may bas streamlined
and made simpler so that APs can appasar bafore the ED
authorities themselves and do not have to cngage the
sorvices of intermediarisse. It was found from the survey
that in about 30 per cent of the non-dutiable cases grant
of representation in some form or succession certificate
is needede Hence even in such cases, an LD clearanca is
neéedede For the administration of the duty a provision
requiring production of ED discharge for probates atce
cannot perhaps be dispensed with altogether. Thz only
alternative is to ensure that clearamncas are issued in

small cascs expeditiously in all centrcs of the countrye.

The cost of compliance is somctimes aggravated
by inordinate delays in the completion of asscssmants,
finalisation of appsals, ractifications etce As notad

garlier, the proportion of appzals,though quite larggsdoes



not ssem to be unduly high censidering the complications
which arisc in ED assassmentse The figures of rectifi-
cations are not available for all centrese Information
obtained from Bombay showed that most of the roquests for

rectifications are attended to within thc same ycar.

Harassment, howcvir, sometimcs arises from
reopening of cases fellowing charmng of epinion on the
part of the assessing authoritics in mattars vitally
becaring on the asseceiiivoe A glaring example is provided
by the change in thc mode of valuation of ungquoted sharcs
followed in ED assassments in the course of a feu yzars.

guidelinzs uerelﬁ%%%gd in 1965 for

valuation of unguoted shares for purposes of the ED on
the basis of the market value of the asscis and not their
book valuee In view of the differences arising in the
valuation of shares for ED and WT purposes,; administrative
| instructions were issuad in 1968 laying down that the
valuation of asscts for ED should ba mada gonerally on the
same basis as followed in WT assessments,i.ce., on the basis
of book values of assetses 1In 1974, following the audit
objection, these instructions were uithdragn and the
original circular of 1965 restoreds By further instructions
issued in 1976, asse@scing officers waere asked to reopen
casas which had alraady hoeesn comhloted under thoe instructions
o 1968, that is, by following the uT rules. The entirc
matter, it is underétooda is under ~e-examimatione.

Howsver, as many «s ou ceues wzye Teopencd as a rasult of
Ye!

o O

the change of opinion of which 53 ar in Bombay alones.

such instances can be multiplied.
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Whatever be the merit of the audit objection,
change of opinion such as this obviously causes harassment

and provides grounds for justifiable complaintse

Conclusions and Policy Implications

(part I)
The revicu presanted hare[shous that despite its

poor yield the EUL seems to have acted as a rsstraining
influence on o oo, o LZucqualitios in the distribu-
tion of inherited wealth in the. country, if not raducing
theme Several faccors have howavor operated to dampan

the growth of the base of tho BB and thereby undorming

- its yield and of?icacy. Cf thosc the important onas arc,’
avoidancae through cifts, opgration of the Mitakshara law

of succession, transfer of asscts to corporate cntitics

and tructs, libecraiisation of valuation rulcs for immovable
property and eguity shares, base erosion through judicial
rulings and legislation weakaning some of tho anti~-avoidance
provisions of the laws. While it may not bo possible to
overcome all the problems which constrain the growth of
the ED base, cdnsideration may be givan to measureswhich
may hclp to étrengthen the structure of the ED without

disturbing the basic Frameuork.

To the extent ED is avoided through gif'ts which
are subjected to GT,transfer of assets within one's lifa-
time'cannot be regarded as a costless dovice for
ayoidance® of ED» Unlike in the UK , B in India has
been oparatirg alonguith the GT since 1958. The ratas of
the GT are also hioh- .i.an those of the ED at saveral
leyels and as Table 32 would shouw,the actual incidence of
the GT has been higher than that of the D at all levalss

Neyer theless, the preponderance of gifts of relatively



__7[]-.
TABLE 32

Comparative Idcidence_ of ED and GT

L R . B (Por_cent)
Raqge of value Estate duty . ‘ Gift tax ,
(Rs lakh) 197778 1978-179  1979-60 197778 T976-79  1979-80
Upto - 0.5 - - . 5.59  5.76 6.10
0.5 = 1.0 1,12 1.08 1.16 9. 71 9.86 - 9.62
1.0 = 1.5 2,94 . 2,48 3.02 12,58 12,61 14. 27
1.5 = 2.0 4,78 4, 29 4,80 14,37 15. 00 14. 30
2.0 - 3,0 6. 40 7.66 6. 50 19.10 16.50  13.57
3.0 - 5.0 8.99 9,96 9.53 20. 66 19. 42 19.54
5.0 - 10.0 16. 30 19.02 15.16 20.57 21. 89 29, 43
Above  10.0 26,98 33,30 33,99 37.15 39. 05 -

Source of, Directorate of Inspection, All

basic data’® India Wealth Tax, Gift Tax and
Estate Duty  Statistics, Weu
Delhi. ’
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small sizaes (less than Rs 50,000) and the fact that in
reality fow ostates suffer tax et the highost ratos
proscribed in the law suggest that a good part of the
large estatos probably suffer taxation at rates much
loyer than those which would have baan applicable had
those cstates remained intact at the tims of the owner's
deaths Avoidance of' the ED and the diminution of large
estatas in this way woild rot hc g matter for concern

had this led to a genuine rodistribution of wcalthe In
all probability thic is not the case as transfars teka
place usuelly within the familye. Therefors, if the ED

is to achicva its objective it is necessary to intagrato
the schemas of tho ED and GT morc closely than at presente
First, the rates of GT in the initial slabs may bo
stepped up from the prescent 5 and 10 ﬁer-éanf*to 10 and
15 per cent and correspondingly in the uppor rangcse.
Secondly, gifts made within seven years boforc death may
be cumulated with the estate left by a deccased for

pur poses of the B, with, of course, full sot-off for the
gift tax paide Even et present gifts made ocvor e period
of five years are cumulated for tha GTe A similar
reccommendation was made by the Choksi Committac also.
Howaver, inm orfder to remove hardship the besic oxemption
allowed in the GT may be raised to ailow for thec impact

of inflation on assaet valuase

The base of the ED also ncads to bo strengthened
in scveral direcctionse Lines on yhich measuraes could ba
taken to strengthen the basc aro considered at somc
more length in Part II. ' Ona area which calls
for immediate attention is the problem of valuatione ‘

Mecasurcs for simplification and liboralisation, such as
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axtension of the WT rules to house property valuation-as
providaed undar the recont amendmenﬁs,/dq not secem to be
fully justifisd as they seriously weakcn the ED basce
Since it is available irrespective of the sizo or value

of the property, such liberaliéation, while casing
hardshipbin some casos, crecates fruesh incquitiscse If

felt neacessary, the sczlc of exemption for one residential
house may be raised from R 1 lakh to R 2 lakhe Similarly,
- valuation of unquoted shares should, as far as possible

be made in such a mannzt as to raeflecct their roel worthe

As for exemptions and relicfs, there can bc no
justification for cutting down the relicfs admissible
on account of stamp duty paid for probates and letters of
administratione The set-off allowed for gift tax paid
in respect of gifts included in the PV of an sstate also
cannot be questioned in equity. The rationalc for setting
of f the fax on capital gains derived from asscts sold auay
for meeting ED liability however ncods some@ reconsideratione
At prusent, the whole of the capital gains tax can ba
sat off against ED, provided the e¢ntire sale procceds of the
~asset in qudstion arez applied touérds the payment of the ED.
This -provision is cevidently liable to misusc as it is vary
gifficult to ensurc that the ED in a particular case has
“been paid entirely out of the sale proceceds of an asset

“aven though other liquid assats were aveilablee

Something ought to bs done also to countecract
the impact of the Mitakshara la. of succession on the
ED. While a complatcly satisfactory solution to this
problem is not casy to deovise,one way of redressing tho
inequality arising out of variations in ED liability as

betueen parsons belonging to different schools of Hindu
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lay can be[aggregata.tho shares of the lincal dascandents
of the deceasedy; as is being done nowe Houwever, whilc
working out the tax payabla, the dutiable part of the
estate may be put on the top slab in the same manmer in
which agricultural and non-agricultureal incomes of
income tax payoers arc integrated at present for determi-

nint the tax payable on non-agricultural incomase

i}

While strengthaning the base of tho ED 2 frosh
look may be taken also at the rate structurc. Marginal
ratus going upto 85 per cent arc scarcely wholcsome for

the administration or cquity of .any taxe

Steps should also be taken to simplify the
procedure for cobtaining clecarance cortificate for NG Ne
dutiablc ostates in order that the hardship to heirs of
small cstates is minimisode It should be raocognisad
howaver that there is a trade-off between simplification
and straamlining of procedures and rules dF assassment
such as valuation to remove hardship on the one hand and
the yield and cfficacy of the tex on the other. Therofore,
while cvery attempt should be made to simplify fho
procedurcs and removc avoideblc complexitizs in tho law,
the social costs in tovms of revenue loss and, what is
more, thﬁ‘adverse‘effects on the potency of the tax to

achievo its objectives should be Caréfully we ighcde



CHAPTER 5

THE CASE FOR TAXAT I0M OF CAPITAL AND CAPITAL THANSFER

The review of the operction of tho e
in In:ia prosented in Parxt I sohous “hat althounh its
cortribution to revenue has nol bean vary sianiricant, ths
ED snoms to have had a rzestraining 2ffoet on the orouth of

wnarshin of wealth in the country., The
ravizy alsa shous that the GT has servad as a useiul
comnlenent to the ED by reﬁuciné the scono for avoidance

~
l

thircuoh lifetime tranpsfers, The complaints of narascnant

o be somaunhat exangeratad thouch no doubt

cr

also seem
aiministrativa delays may have czZused hardship in some
centres, Houcver, in their nresent form, the twc taxes
suffer from seaveral Weaknesses and ancmalics winich have
ten'ed to undeifmine thelr efficacy &s uwall as oquity,
2form is needsd in saveral diractions if thzsa taxes ars
to sarve their o jzctives oificiently and aquitably,
Doubts about the =2fficacy of the ED arise from the
fact that apart from its poor yiald, it has not bean able
Yo touch the really large estates. 3etusen 1
1978--30, the total number of estates of assessed valus of
nmore than Rs 50 lakh does not se:m to have 3xceedad 50 or
so (the avsrage numbar of such estates ascsassed roer year
bztween 1965-5% and 1979-80 is about 2;, The numbar of
wzalth tax payars with net wealth of Rs 50 lakh or mors was
00 in the early sixties, Evidently, not even 20
tes of Rs 50 lakh or more have ocoms under
he course of 20 years, The nrasent shyudy
t

he years, the nroportion of estatzs in the
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unper brackets coming undar the ED fo tha nunber of weoalth
tax payars in the corresponding rangzs of net wasalth has
sharply duclined, At thz sams time, thaera has bazan a

tremendous increase 1n the r2al burden of ths duty at

almost all lsvals hacauss of inflation. Reliefs provided
by fresh exemptions (sush 2s for 2 rasidential housa) and
incrzase in the threshold 1imit have no%t made much

diffarence., Thz oreration of a number of other taxse on
carital (in addition to a progrescive tax on incoms) has

tended to anrravatz the inequity., Anart from the local
nroperty taxes, there 1is an annual tax on_net wzalth

e iad limit, Canital gains are linale to
be taxed. Transfers of nrcgerty havs to bGzar tax also in
t orm of stamp duties and registrati

relief is provided in ED for some of the taxes nzid on the
same assets under other legislations, th2 sinultaneous
operation of so many taxes on capital causes justifiable
misgivings about their equity and sconomic effects. Henco

'

the aims of taxing canital nacs to be definsd

H
-
-
o
0
4
143}

clarity and thz relative morits of alternptive forms of

capital tax considered bafore procaeding to explora the
nossible lines aof roform of the existing taxes on carital
transfars,

The Case for Taxation of, Capl:ul and Capital Trapstars

a, Arouments for taxatiopn of capital, Considarations

which are usually nut foruzard in supmort of capital taxation

may be grouped broadly under three heads, viz,, sguity,
efficiency and equality (Sandford, C.T., 1971). A
supplementary advantage of having a capital tax uhere the
income is also taxed is that information on wzalth 1f

-

obtained ragularly greatly facilitakdhe administraticn



of the income tax through cross=-=checking of income
procaerty as also from all sources, The case for o tax on
waalth rather than eor in addition to the tax on incoms 1S
however based principally on considcrations of horizontal
ecuity, efficiency in recources use and raduction In the
inequality of wealth (Sandford, C,T., Willis, IJ.R.il. and

Ironside, 0,J,, 1975).

The equity case feor taxino woalbth instead of or In

]
=
)
5]
-+
€2}

addition to incom: assentially on a two-fold aroumcent,

L

Firet, possession of uwesalth confers certain banz7ilc such as
indenendance, securily and influenca wvhich cencot ba related
to any monetary roturn, Moregver, unlike the earnings
of labour, incoma from capital does not decline with ace.
Nor does the enjoyment of such income involve any

sacrifice of leisure  (Msade Report, Ch. 15). The ‘Yrasarve
power argument for taxing wealth was put forward nost
persuasively by Kaldor by citing the zxemples of a begrar
and a millionaire possessing a hoard of gold. Going by tha

income criterion neither the beggar nor the millionairs can
t

®

axed though, apparently, their taxable cépacity cannot

b
be rated as the same.

The other limb of the equity case rests on tho
problems of measuring income in a2 way which could rcflect
true differences in the economic nower of taxpayers, It is
dlmost universally recognised that the concent of ilncome
envisaged by .cconomists, following the formulaticns cof Haig
and Simons; - the net accretion to economic pouer cancaopt,

-~ cannot be implamented in practice and the income tax hos to
be levied only on ‘realized™ imcomz. This unavoidably

crzates a lacuna which cannot be plugged adscuately by taxing
capital gains as and uwhen they ars realized. For taxation of

G



caplital nains When r2alized gives riss fto problems which

5fy a satistactory solution, Sifting real from illucory

gain nroves virtually Imnossible in the real ucrld, ESpeci—
ally under conditions of uncertainty znd inflation. Iaser-
Frections of the real world marksts also distort the elation
batusen income and the value of ascets,  fHence, 1% is wroued
that th2 Income tax should ba sunulementod by a tax on cunitul,
Soma (Fl2a~ing 2,5., and Little, I,M.D, 1974) co fusther and

b2
argue for total roplacemant of the tax on income end realizoad

The officiency casa for w3alth tax nnints to the

!

disincentive affects of nrogressive tuxztion ofF incomnz on the
desire to work, save and take risks, I7 levisd without distin-

is thought, should co-rect the
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c
distortions cr=ated by the income tax with its unavoidahble

F

soft trzatment of cortain catsoories of incoms like copital
nains and induce the optinum use of cepital by wealth ownars,

In sc far as it excludss human capital'(uhich cannot concailvably
|

be valued with any dejres of r:liability unless there 1is an

aFficient slave market), a net usalth tax encourages inuvastaent
in education and training rather than in nhysical ca-~ital,

pe)

Zven when the wealth is invested in physizal capita

uealth 4

1

t
tax tends to be neutral batween risky and non-risky
investnent than under the income tax and nuts less premium on
ts on intorest ratas

liquid assets with consceqguent effs

(Prest, A.R.,, and Barr, /.A, GOP

Then there is the objective of roducing inoqualit

~Z

in the ownarship of uwealth, In fact fthe principal objectivs
undarlying a tax on usalth ususlly is to promeote equality and

pravent ths grouth of concentration in the distributicon of

o



woalth., A nrograscive annual wealth tax and a nronrassive
trapnsfer téx on wealth, the former mora than the latter, is
belisved to 'act as a strono incentlive for wider dJdisnsreal of
vealth,  An annual uealth tax encourages Lhe diSDDISiQH of

not only inherited wealth but also weclih accumulatoes out

of one's oun savinaos,

The case 7or net wealth taxes has haen aroued

cogently from ssveral angles by Thurouw (Thu:ou, e Coy 18725,

It is contanied by him that from the social uvelfare apnroach,

given the social concerns abou® doth the lavel and distri-
bution of th2 twe main sources of oarsoral bznzfit, namely,
consuning gools and services and axercise of npower fo
control economic resourcas, taxes (positive and necative
ouch® to be levied on both consumpntlon and wzalth A oro-

aching from the individual utility function angle, Thurou

has argued that individual utility is maximisad when the
marcinal bensfits from consumrtion, phyeical capital and
human ca apital arc equal, and thercfore, an individual should
bo taxsd at some common rate on each., Therefors the proner
tax base according to this line of arqument ic consumntion
rlus wealth, Fipally, efficiency considerations also call

~

Ffor a tax structure covering all major Torms of cconomio
activity. rrence, in theory 1t 1s nacascary to *tax consum-
ntion, 2arnings, physical wealth and leisure. It is thus
concluded that a comprehensive set of taxes rathor than

rcliance on any one tax is desirable,

+

b. The counter-argumentsy The argumants for reslacing
he income tax by a tax on uealth, thou

principle, have not cained unqualified aci:eptance either

Q\

ong policy makers or by publio finance expsrts,



The 2quity argument 1s counterad by sointin. out that
net all ingredients of reserve pouwer can he -clated to any

monetary valuation of wealth (Kay, J.A. and Kinc, (i A.,1600

;.
If income in monetary form is inadasquate for m2aswuring such

ingredients, it is un he market vzlue of wealth
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weould capture tham, It is alsoc arguad that a strict arnli-
ntion o the compnrehansive incoms concept aven wvhon rel
on the nrincinle of realization should enhrace the roceint

of all gifts and inherituneces in the bazse, ARs Ffor acoumu-

oot

lations out of one's sarnings, taxing wealth accunul
of one's savinos from inceme which has already sufferad
taxation is nct fair since the income tax svsiems in any
event 2nfail a hzavier tax burdaen Iin nresent value Yz2rms on

a taxpayer who savass than on one2 who never savas, Lven

under an expenditure tax regime, wnere savinos are not taxed,

oA

the equity of imnosing a sp:z 1 tax on oun-accunulations in

ordaer "to cope with raszrva pouar” is questionable {Frest and

Barr, 1979),

ot

The efficisncy cage for an annual wealth tax ulso
should not bhe overstated, A highly progressive wealth tax
cannot but affect the incentive to save esneciclly under
a system of income taxation, Hence, under such a tax
regine examptions have to be provided For savings in
specified forms 1f the tax systam is not to act as a drag
on the grouth of savings, Thatpoint is particularly

reglevant for develoning countries trying to step un thelir

1.

rate of saving and investment., T
lect tha2 anxiety to

he exemntions provided
from the wealth tax in India rafle
L1 '

neutralise the disincentive effacts of taxation on saVings.

However, exemptions which unavoidably tend to be selactiva,

create distortions unless their scope is wide and not
restricted to certain specified assets, The point about
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neutrality between risky and non-risky invecstment ic also
cauntered uith the argument that ths substitution of a
carital tax for an income tax may not aluays proiucsa
sensible results since with a uealth tax there Will bz a
' for cornorata charas with a lov orics,

n
zarnings ratio rather than those with o nigh nprica

varnings ratio (i.e., thosa with lou currtent

but exnected high returns in the futurae), Witn this kind
of asset praference, companlies venturing into arsas liks
computers would have found it difficult to atfiract

v i
investors in the early sixtias (
In any case, to the extant the otj
additional income 1is' to obtain 1
wcalth distorts the choice betuwsen prasant consumction and
saving even thounh 1t mioht correct the disincentive effect

af income tax on work effort.

The argument about inducement for optimum use of
capital precupposes the cexistence of an efficisnt canital
market, Few among the developinc countr®ies have fruly
free and well functioning capital markets, An annual

wealth tax mzy thus act as a disadvantagc to ordinary

investors in the countriss lacking weall daveloned camital

markets rslative <©o more rescurceful canital ouwners uhg

can obtain expert advice and alsc manipulatz the narist

o

at times,

Then therc are the problems of waluaticn, Even
thosa who agree that it is in princinle attractive, shv
duay from the idea of a wealth tax because of insupzrable

valuation problems (Kay and King, 1930). It is found that



in countries where the wealth tax is in voguz, valuation.

0
is generally Windulczant® gspacially for ounar—-ocoupied
houses and nension rights a

although they make a singificant differzsnce to the rotitern
of wsalth distribution in scome of thsse ocountries,; e.o.,

% . . .t ; O
Uesile (Kay and King, 1280, Tait AJA,, 19072},

After a careful asxamination of the nros ansd ceons,
the Texation Revieuw Cam-ittee of Australia (1975, knoun
as ths Asproy Comrittes, rojectod tho crgunents ~vansced

in support of the wealth tax, The Comnittac vas -articularly

Sceptical about the 2fificiency arguments as it fall

J

that the wealth tax would tend to deter invest

in new or risky entarprises, Tho Committoe also aporehens
ded that a wszalth tax would adversely afa2ct the desirs to
work and savae

Ce Case for Taxing Transfers, The precading discussion

shouws that thers arz weighty arguaments against ftaxation of
wealth and the case for an annual uwealth tax in reslacemant
of the incone tax or even as a supplement to the income
tax is not as obvious as is sometimes prasuned, IF,
nevertheless, w=alth taxation haprens to be pravalent in
ssveral countries, in addition to the Inzoms tax, 1t is
mainly because the income tax as 1t 1s gractised su

from some limita@ations and daficiesnciss uwhich canaot be

,__
&}
%}

gasily remedied, e.g9., exclusicn of cartain cateagor:
of receipt lixe windfall gain, gifts and bequest from the
tax base, UWhile in principle, it should be possibla tao
include gifts and bequssts in the base of the incone tax,
with a progressive rate structure equity uould denand

provisions for averaging. Such provisions are never cagy
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to operate, While recommending the reform of thsa
inzome tax touards an expenditure based tax the Moade
Committee dreu attention to the merit of including gifts

in the tax base |

natively, in the incomz of

enabla *the apnaratus of a sz
The

disrensed with,

cecommending the inclusion of
that would call

stand in ths way of ths

tax basa ac

aggragation of

way of tacklino the growth of
Kay and King uho uwere

Committee latsr put forward a
and bequests under a lifetime
which according to them would
comnings aof
administrative simplicity.

uncer the LET would not be a
would be

according

2 X5

to their felt n==2d
fether, in
bequeaests

of the LET and alsoc he

under taxation effactively (Kay and King

Many would be inclined to agree witl

as the donor's
the don“”\
paraua

Committer

for av=araging
anplication of

transfers uhich they tought

the income tax and, at the same tine, maka
7 b
According

sarious

to even out
chelr view, the inclusion of

in the denor's expenditure

expenditure (and altor-
that

Lax to he

you il

as

transfor

howovar snicd away from
gifts in the exnanditurs

and wWould also
lifetims

$ B
is a botter

the
inzcuality,
mempars
nlea for integrating
expenditure tax (LET) system,
avold many of the short-

for
to

tham avoraning

problem

©

as taxpaycers

ected to spread their gifts suitably over time

the tax
gifts and

.
tha base

Would expand

Ip to bring owner-pccupied houses

1580

A 4

Prost

anz Barr

that the possibility of the expenditure tax being introduced

That
timing of transfers,
raliable

seens remote, apart, it

I+

individuals; nor are most neople

is not

system of forecasting the

is not easy to plan the
rassible tg dovisz a
datas of desaths of

likely to feel that they



can safaly part with all thoir assets during their

lifetime (Prest and Barr, 1979}, Honce the need for

avaraging cannot rossibly be altogether slimipated 17
gifts and bequests are includad in the expendituro tax

or, for that mgtter, the income tax base., Such intasratio
also lacks the floxibility of separate tauxation ol gifts a
bequests in the matter of dafining the tax unit (such as

a3 -

the family; or taxing gifts diff

]

creantly from bagunsts,

In any case, integration under thz income tax system would
militate againsbt the gensrally accentad notion o inceon
and would be difficult to push through the ;ajislafures
however persuasive the technical arquments may he. Intagr
tilon of nifts and boquests under exnondifurc taxation also
presents nroblems if the idea is to annly tha ET only %o

a small fraction of the nopulation (Prest and Sarr, 1979) .

The preceding discussion suggests thet the income
tl

(or expenditure) tax base cannot conveniesntly comprisa

_’)

the receipt (or giving) of o

)

ts and baguests, and capital

€]

nains too cannot be taxed in the same mannzr as othar

incomes. Some arrangemznt for taxing capiZal uhelher

K T

through an annual wesalth tox or through some taxes an

transfers, therafore, scems roequired, Under an incomz tax

reoime, the aim of such a tax should nrimarily bo to tax
gifts and bhegquests rather than accumulastions out of savad
income, for, as mentioned earlier, taxing onc's oun

1.

is nnot

-
o

accumulations is hardly eguitable, Since

possible to discriminate betueen inherited uszalth and

=3
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e
0
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accumulations undor a wealth tax tha balance of con
ations suggest that the tax on capital shouls be designec

to tax transfers of wealth rathern thean oWnarshi
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ars rathar than ownersnip

of waalth is stronnly susported alsc by the Tindings of
rocearch studies showing that inheritance ic a potant

i
cause of inenuality in the distributicon of uealth and that
there is a highly sionificant correlation beuween dying ricn

J

ol
i

[N

. . 7 i 4T e .. =
znd having had a ricgh father (Harbury and Maclichan 10735
Harbury and Hitchens, 1573), Therc is reason to think that

avan these studies understate ths role of inheritance in

nerpetuating imsqualitiss as they take no accoun® of the
~ifts roceived by the scns from rich fathers (and trusts
set up by the latter) in their lifetime not to mention

the advantage of better upbringing which uealthy families
can afford (Sandford, et al 1273},

A tax on transfers, particularly bequeslts, may also
have less adverse effaects on-grouth than the wealth tax,
While there is no conclusive cvidence te indicate whother
death dutics have any affect on nrivate savipngs, norosons
who have accumulat2d large fortunzs are not apluays kzon to
leave a large sstate to their children (Sandford et al

1973)., Assuming, howsvaor, that tho

=N
6]
]

determinant of saving the advarsz offcc

laosire to bequoath

t of a transfor tex
is compensated partly by the stimulus for uwork which a
reduction in inherited wealth creates .amona the childron
] ‘

f usalthy parents,

The discussion so far estahlishes tho casas for
taxing transfers and moving away from taxation af uvzalth
on a requler basis, Howover, the annual wcalth tax has
certain marits which cannot be entirely ignored. Whon
accumulations take onlace out of incomes not subjact to tax

or by takino advantacc of exemntions grantcd from income
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the socthack caused thorahy to tho

oifort to chock inoqgualities, A tax on nat wealth also helps

to neutralise tha advantaje gainsd by unroali
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to capital values te woallh ownors, As the tax on capital
gains 1s lavisd on raalization only, nestnonament o roalization
h2lns to postnone the tax lianility, A tax on wealth in such
a system nrovirdos an instrument of taxing cacital ~ains as they

'

accrus,  Finally, an anndal wzalth tax arforls scac scono for

. . . . - . ' . s ~
flexibility in the solicy on capital taxation inecvornaants of
varying convictions may have diffcront ansroaches to tho
question). 3y recuiring taxnayers o subsit rooculer account

of wealth, the vealth tax nrovides a nelpful instrunent o

o

control in the mattcr of enforocenant of
gains tax, 2xpenditure tax or cven the transfar taxis
(Mzadas Ronort, o.p. 352-53), Adjustment for inflation is

also simpler under the weoalth tax than undcor transfaor taxos,

Mereover, an annual wealth tax may ba useful also to comnznsate

4.

“or taxes likoe tho ostalo duty

for thae loakages in the trams
occurring through avoidance and cvasioem, Thera is thus no

wrong 1in having an annual wealth tax in addition to the

D

transfar taxes but 1t nezds to be reitcratod that the rates
of the woalth tax should be kopt louw cspucially U
operates along with the inceome tex and taxss on transfor of
capital, Even undor an :xponditure tax rooime whoro the
wealth tax has a more iwmportant role as an anti--concentration
mecasure the rates of wealth tax should not ba nitched high

as that goes against tha philosophy of taxing only what is
taken out of tha %pool®, Tha thrashold level at uhich an
annual uwsalth tax cught te be fixzd, heowzver, depends on the
we lghts attachod by thoe comaunity to its social and cconomic

cal

Fie

objectivas which 1s essentially a matter for polit

judgemant,
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d. Taxation of capital gains, A rolated questicn

-~

“ow

arising in tho context

o
o

c pi al taxation is whaother

ta

[

o
tharo is any rationale fo ing camital nains vhoen
-y

X1
on its market valus sincoe such

]

vpalth is taxed annuall

D

a tax on Wcalth also falls on tha unrcalised ascretions

to Woalth occurrine through ap;reciafion in value., it may
tharefore bz asked uhethoer taxavion of woalth as upll s
roalisad capital sains doas not involve dousls taxation.,

S0 oont vicw, canital galns uwhen roalisod,
but net beforo, are a Torm of incona., Thoy can oo usod
eithaer Tor consumaticn or for rainvistment, Hdonca thoro

1s no more ra@son 1in princinle to 2xawmpt cacital nuins

from tax than thare is to aholish the income tax (Sandford,

P

C.T,, Wilvis, J,R,M., and Ironside, D.J., 1974). Ancther

.

view is that, idsally, capital nains should ho t

annuzlly on accretion hasis and ltaxation on realised gains
confers an advantage to the waalth cunazrs hecausz of the
nostponamant, The anpeal tex scrves to roctify this
deficiency to some zxtent, densending unon the ralative

rates of tax.

There is thus no strong rasascn for 2xemnting conital
ga2ins completely from taxation cven uhere thare is an
annual wealth tax. However, it cannot be denicd that
the vealth tax serves to some extiznt as a nartial substi-
tute for the capital gains tax and, thercfore, the rats
of capital cains.tax, which might bz considsread

apnronriate without an annual wcalth tax should bs



rzduced with the introduction of the latter, Uhat would
roper rate for taxing canital gains ic ajain a

natter For political judnment (Sandfeord of al, 19740,

In any casz, if ths tax on capital gains is

considerod desirable it sheuld be co-ordinatod with

vays of taxinn canital gains accrued on cssats fiourine in

cransfor or boguest Witn varying Impact on ojuity and

The possibile ways of treating the accrued by
d gains on assets passing on doath arz: (i) to

™ng
BIRARDIS)

ume recalisation of gains at doath and taox thom accor=
dingly, ii) to roceqnise tha nains but to dofer taxabion
until they are realiszd by the lsoatoos and (iii) to oxempt
tham altog ther by rnermitting the value taken

1 )

duties ta be trealaed as the cost n
nain from any transfer made by tho la2tatsos, Tho first
mzthod is follouad in som2 countriss (e.9., Snain)., In UK

toc capital guins tax wase charged on the basis of gonstructive

realisation at dzath for some time but 1t uwas given un in
1271. The ceminonly folloucod method is the sccond one, viz.,
aranting nostononecment till roalication but comnutino the gain
on tha cost basis of the original acgquircr of tho ascet,
l.e,, by permitting tho cost-basis to be carriad over,

Tha third method was followed in the US, but ths practice

has undergone some changos rocently (OECD, 1279, Uyrne,



‘The system of permitting sten~un of basis, i,o2.,

examptine the unrealised mains on assats pascine on death
invited strong criticism on the ground that it resultnd in
inducing neople te ratain their holdings till doath, On

h 5

prosumptive realication at dseath has Seen
advocatod by many as the most desirable solution (Jevid,
fartin, 19268). Elimination of taxation on prosusptiuve

raadlisation in UK has rovoked criticism and has baon

3

dascribed as a retronrade step (Prast and
Houovar, taxation of capital gains av dcath (and

s) on a prosumptive basis encountare
Jifficultiss as the UK experience shous, The finencial
train on the legateas likely to arisz from such taxetinon
along with the astate ahd qift tax cannet be ovarlooked,

The system of costponing taxation till realisation, that is,
allowing the carry~over of the provious basis, seoms

the bost alternative amonc the threc,

The current practice in India is to comnute tho
capital cains from inheritod assets on the basis of the
cost to the previous ouner and calls for no changa, To
nrovide relief where an inhaeritsd assct on which estats
duty 1is payable i1s sold awvay within two years Tellouing
death and capita2l gain is charged on the rains arisimg from

tho transfer, som2 raduction is allﬁuuj in astato Jduty

J

(Section 508 of the ED Act). This provision servaes to
mitigate hardship but opens up somz scope for avoidancoe and

neads to be tightoned up a little, as indicatad in a

subseguant naragraph,
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of

total hurden of taxaticon rasultin
tha various canital taxus is i

hypott >xnmnla,  Assuming

[

a

ligstrator

canital

of 10 p2r cont ner annum, th: valuz of
erty acquirad say in 1 for fs 10 Lalkh uwould
26 lakh approximatzly In 1583. In ©tha cvon
the ounzr of such a proncrty in 1287 the
nayable ovar thz noriod Including sstats
ital gains tax (if the srosoerty is sold within
tor tho death of tho ouwnor for, czay, 33 20 lakh)
ul as follous:
Mot woalth tax s 11,750 por annum
(There would bz nn
incroaseg in Jealt
tax due to apnrcciation
in value because of tho
nrovision for freezing)
Capital gains tax on Rs 5,303,700
Re 18 lakh (aftar
allowing relisef
artmissible undor
ction 80T of
Income~tax Act)
Estatao Duty:
Cross duty Rs 10,584,5C0
Less relief under
section 508 cf
£ED Act (Capital
tax X Gross E D Payabls 54214950
Sale procsedings
Mot ED Payable 7625978,
Total transfer tax 1593760

payable



It may be sean that roughiy Rs 16 lakh would be nayable

in duty if the rroperty is valued for purposes of ED at

Rs 25,94,000 which works out to a little over 37 par coant,
However, with tha oxtension of the valuation rule 135 of the
wealth tax rules to one property for the ED the amount payable
in EO should not excoced Rs 1,320,000 (after allowinc relief
undar section 5083) uwhich constitutes only about 5 per cent

of the current Qalue of the pronerty. Togather with capital
gains tax, the incidence comes to about 34 per cont of the

raaliced value of the neoparty.lj

While the outcoma of the taxes and the valuation
rulz may not be regarded as unfair or too Ha:%h, the
1llustration sarves to raveal the impact of inflation on
estate duty, In the abscence of any mcderation in valuation
what adds to the total burden of the taxes is inflation
rather than the multiplicity of taxes. HoWover, in order
to avoid causing any distortion in the investment pattorn
it would be desirablae toc mitinato the 2ffeccts of inflation
through moderation in rates rather than frec ing the valus

of any particular asset, There may bc some justification

for granting a concassion for the house of the family
in estate duty. But the issue neads to be azxaminad in the
wider context of the trezatment of transfors within the

family.. This is gonec into in the naxt chapter,

PR AR % A A S W T X R MR L3 MSTE L BSE ST LR e A X 7 f s A% & % . s Boa w4

1,/ No account is taken of the local property taxes as these
are essentially in the nature of a cost of municipal
scrvices. Taxes payabla in stamp duty for obtaining lotter
of roprosentation or probate arc alse left out as relief
for these taxes is allowad in full against ED,



To sum up, considarations of ecquity and rody
of inmzqualitics call for taxation of canital. Houey

taxes on transfer of capital arc morc suited for ach

ctian

icving

thosz objectives, An zniual wealth tax is uyscful as an
instrument of control and as a device for corracting some
of the deficicneies of the income tax and transfor taxes
lika tha tax on r:alised copital gains.  But thaso
considarations argue for a mild annual tax on wcalth, the

accaent b2ing malnly on transfar taxos,



CHAPTER &

STRUCTURE OF TRANSFER TAXES

Granting that transfer of yvalth ought to be taxad
especially when there is passing on death, it nzcds to be
considered what should be the structure of such taxatione
The important questions uwhich arisc for consideration
ares (a) Should bequests alone or lifetimebgifts.tog ba
taxed? If gifts are taxad, what should be inter-relation
betwcen the two taxes? (b) Should transfors be texad to
donors/decédents oTr to donees/legatzas? and (c) Should
there be any concession in favour of spouses or mina
children? Issuags buaring on the structure of tramsfor
taxésphave baan dealt with extensively in tha iiterature.

R brief survey is prascnted in the next feuw paragraphse

as Aggregation and cumulation of gifts and bequssts.

It needs no argument to demonstratc that a tax on
bequests cannot be effective unless there is a tax on
lifetimo gifts tooe As is yoll kﬁbﬁh, the absence of
any tax on gifts inter vivos had rendered the death
duties in LK  virtually to be "voluntary tax®. The
points to consider are, first, should gifts be taxed
totally independently of bequests at different rates or
should there be some integration'of the two amd,secondly,
if the two are not to be Fully integrated, should therc
bc any chulation of gifts for purposeé of gift tax?

Ideally, under an estatc typeg, that is, donor-bascd
tax all gifts made during ene's lifetime should be
aggregated‘uith bequasts at the time of death. Similarly,
the receipt of all gifts and bequests should be cumulated
in the hands of the recipient whers the transférs ara taxed.

to tha donee: as otherwisa the objzctive of prograssive
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taxction of transfers is dufoated. This presumably is the
laim under lying the Capital Transfer Tax (CTT)introducaed
in the "™  in 1975 replacim the death dutics.

Howaver, a casc can be made out for taxing gifts
inter vives at a lower rate in order io encour age quickar
dispersion (Prest and Barr, 1979). But tho gap batyeen
the two rates should not go -bevond a certain limite
For, as the cupsolioor- o7 MY =m2om g the “ntroduction of
the CTT shous ,too libural treatmant of gifts when ostates

arec subjected to vax at high rates,rendexs the tax on

?
gstates virtually nugatory. For the same rcasons, the
base of the two taxes should also be more or less

uniform and the scheme of exemptions, exclusions ctce

should not bs widely divergent.

The CTT of !'X providas for tho cumulat ion of
lifetime gifts with bequests. The rate of tax on a
given amount of gift depends on the total amcunt given
ayay earlier {including the CTT payable)e. The rate of
tax is lower on the first £3,00,000 of intsr vivos gifts
than on transfers made within three yecars of deathe
Certain exemptions are however allowad (sege, for small
gif ts, habitual expenditurc out of income and t-. “irst
£ 2,000 of tramnsfers in any one year) apert from any
initial exemption of transfecrs, (upto £ 2@g00) cumulatéq
over the donor's lifce Transfers betueen spousces are

also exampte

the
In/USA too, eincc 1376 both lifetime and deathtime
transfers are aggregatad and subject to tax according
to a unified rate schedules The separatec exemptions

available undar the tuwo transfor taxaes praevelent carlier
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were replcecd undor the Tax Raform Act of 1976 by a
ynifisd erocdit which Pully offset the tax lisbility until
taxable transfers exceecd a certain limite. As of 1981,
this limit stood at $ 192,800. All "qualified transfers®
to a surviving spouse ars exempt and there is an annual
exemption of § 10,000 per donce apart from exemption of
certain transfsrs in payment of tution and medical

expensas of third partiese

Tha trend thus saems to be touwards unification of
gstates and gifts taxes, subjéct to certain exemptions.
Most of the othor OECD countries lovying death duties or
similar transfer tax have gone in for unification either
par tial or full, the period
of partial integration varying from 3 to 10 ysarse. In
rountrics where the two taxes are fully integrataed there
is a single code of law and generally, the same or neoarly
the same scales of rates apply to both lifetime transfars
and transfers on deathsirraespective of whether the tax is

of the estate type or the inheritance type.

be Donor=based ve Donse=based transfer taxes.

An oqually important issue arising in the context of

transfer taxation centres around the question whether
transfars should bs taxed to the donor or the dohee.
Practicas in this regard vary widely as do opinionse

Broadly, donorvbased taxes are prefoerred by Angle-Saxon
countries while the continental countrics prefaer the
donze=based types 1In the 19 countriss covered in an

OECD study, estate duty operatass in 4, while 13 havc
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transfer taxss of the inheritance type and tuo have a
mix o. both (OECD, 1979).

As pointed out by Prest and Barr, if on3 wore to
judge by the ° impact on the incentivas toc work, irvest nd
save, there is pfobably not much to choose bztucen a
donor-based tax like tho estate duty and z donse-based

t

levy like the inharitznpcs tev (Deeai ~-1 Pamr 1979),

m

The main considoration which weighe in fFavour of tho
donge-based type tarec iv equity. A tax on an
inheritance is preferable on squity grounds as it
accords more with the ability to pay criterion and it
can bz tailored more sasily te the circumstances of the
feoipients and their relationship with the donore. Also,
a progressivae. tax on capital tramsfurs carn be more
gffective in encouraging wider dispersion of inhaerited
wealth if the tax is levied at prograssive ratas with
foference to the aggregate capital rcceipts of the doncrs
that is, in the form of an accescions tax {AT) rather

than as & duty on astetaes.

However, the estate tax too has its merits and
the AT, its drawbackse Apart from its administrative
simplicity and better revenue yielding capacity, the ED
has a greater edge as an instrument of reduction of
inaqualities in that it cnables a larger slice to be
transferred to the State out of largs astatas than is
possible with an Ate Uniluss wNBrQ 1S ‘sharp
differentiation in the rates to discouragc transfor wyithin
the Family, tha AT usually serves to induce wider
dispersion within the family or among persans close to the

familye



Even from the .equity angle, in certain situations
the =7 usoy produce undesirable effoctse For instance,
undor an AT an cstate left to only widow may suffer

tax:.tion at a highor ratc than one passed on to a number

Wl

of grandchildrene If revenue is to be protected, <the
tax rato may have to be highor for capital sum of a given
¢ und2r an AT than under the EDe The rasult may bo

N

s i

~N

2 widow imheriting her husband's cstate would be

o

B

<q

18]

~
i

ircd to pay a higher amount of taxe 1t szoms that

d—
i
L

&

1 is an invorsc relationship botwecn the size of

o)
stataes and tho numboer of beneficiarics (a largoar odcrcon-

[

tage of small fortune owners lcavc thaeir cstetes wholly
to thoir surviving spousc)e If this bo truc, thon an AT
would luad to a shift in the tax burden from uppor to the
loyer breckets of woalth owners (Prost and Barr, 1979).
Evon witli a revision in the rato structurc, witi an AT,
thc possibility of small bequests suffering a higher

\ R .
burdon of taxation cannot be ruled outoe

Fer an AT to be roally equitable, the tax ovyht to be
lovied with roferaence to the total woalth ownod by 2ach
benaficiary rather than on the basis of the wsalth roceived
throuch gifts orf boguests on a given occasione Adminis-
trative problums likelyto be encountered rule aut tha

censideration of an AT of such varistye

As for the claim that a donce-=based tax facilitntas
variation in ratocs, uxemptioné2¥£liofs to take acmunt of
the circumstance of theo donoasénd their relationship with
donors, provisions for spoccial trezatment of spouscs or
minor children can be built into an astate duty too, though

it must be conceded that such variations are casiar to
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operate through an AT. However, as notod ocerliocr, the
ot oVar :
aquity case for the AT is not as/uhclming as might scem

at a first glance (OECD, 1979)-

‘Euan(assumingnthat an AT providaes a greatar
incentives for wider disporsion of inherited wualth,
both tha AT and the ED (including the CTT of the UK
type) suffer from a sericus deficicncy from tho cquity
angle in that they make no distinction in cesting the
burden of the tax batwczn short and long pericds of
holdihg of wealths As a rasult, one who ouns a givaen
amount of woalth for five years 1is taxed at the same
rate as one who holds it for say 50 ysars. This also
makas 1t possiblc to avoid taxation by reducing the
frequonsy of formal transfers of family ycalth such as
bv satting up trustse This is balicved to be responsible
for the use of trusts to hold wecalth for several
beneficiaries and for generaticn-skipping transfaors from
a grandfather to his grandson or great—-grandson rather

than to his son (Meade Report, Chel5)e

Concerned at the sarisusness of the inequity
creatsd by the deficiency mentioned above, the Meads
Committqe,uhilo cuprossing its opinion in favour of
the accessions type transfer tax,suggested tho introdu-
ction of a progressive annual wealth accoessions tax
(PAUAT) to take account of likoly differancas in the
period of hel-ing of *ho "mo-nPorred wealthe Under the
tax system envisaged by the Committea a donse would pay
“tax an any gift received at a progrossive rate applicabls
to th2 aggregate valua of gifts received sarlier (minus

any tax paid alrdady) and the tax would depasnd not only
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on the cumulated value of gifts but elso upon his age,

the tax rate being higher, the youngor the doncee

On receipt of a gift the donze would pay as transfer
tax an amownt which corresponds to a lumpsum advance
payment to cover an annual wealth tax for a given Future
per iod estimated on'the‘expected per iod of 1life (upto his
85th birthday)s There would be a rate schedule for an
annual weaglth taxe irst, the tax amount payable under
this schedule yould be worked out for the gift in
question aggregated with the earlier gifts uwith set-off
for taxes already paide The PAWYAT would be determined
by multiplying the tax so worked out with an annuity
multiplier indicating the present value of an annuity
of fs 1 for the years from the ysar of gift to his 835th
birthdaye The gift would thus be #franked™ for an annual
wealth tax for the period from the year of gift to the
85th birthday of the donee. If he makss a gift of the
same property before attaining the age of 85, the gift
will be "defranked” and he will get a refund for the annual
wealth tax which was paid by him in advance for the
unexpired period upto his 85th birthday. The doree
however would pay the PAWAT in the same manner as
described earlier. There yould ordimarily be a net tax
on the gift unless the donee happens to be older than
the donor, or the rate of tax applicable to the dornee is
much lower than that at which tha gift was charged in the
hands of the donor.

The calculations would be simpler‘if there was no
prograessivity in the tax rates. Hence the Meade Committee

suggested as an alternative, a linesar annual wealth
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accessions tax (LAWAT)e Yet another variant is an age
gap Armual wealth accessions tax (AWAT) in which the net
tax wnuld be asssssed simply on the basis of the

diffz2rence between the age of the donor and the donee.

The idea of varying the transfer tax with
referemce to the relative ages is not entirely ney. It
was first proposed by Vickrey in the form of a bequesthing
power succession tay {Vickrey, We, 1947) but the operation
of any such scheme is much too complex to be considered
feasible. FAs noted by the Msade Committes, apart from
administrative problems, the PAUAT would run into
problems unless the tax rates and prices remain stable,
and the annuity tables too do not undergo much changse
Moreover, while taking care of one source of inequity,

a tax of the kind proposed by Vickrey,or more recéntly
by the Meade Committee,may involve a sacrifice of some
other_équity aims, e@e.g., graduating the tax by relation-
ships (Shoup, Carl, 1966, CheVIII).

It has therefore to be concluded that howsver
attractive an AT may appear to be from the equity angle,
it is much moTte Jifficult to administer than a donor=-
based. taxs The difficulties are likely to be sven more
formidable in India in view of the peculiar systems of
succession under the Mitakshara School of Hindu Lawy which
governns loono oot oms of 5 major community in the
country, namely, the Hinduse. For, under the Mitakshara
layw a male child acquires an interest in the joint
family property right from birthe A femals child does
not acquire a copercenary interest as such but is

entitled to some allowance if a partition takes place.
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If the transfer tax is levied in the form of an AT, the
liability to tax should arise as’soon as one is born in
a Mit~kshara familye But the share of the coparcensr is
liabY~ to change with births and deaths in the familye
Therefors, under an AT, squity would require a raevision
in the tax liability everytime if there is an incident
of birth or doathe Clesarly, this is an impossible

propositione

Ultimately the choice betuween an estate duty and
an AT also dapends on one's vieu of the goals of socicty.
For the two forms of duty imply a different social and
political philOsophy.' Estate duty serves to reduce
inéquality by appropriating private assats to the State
and since it applies on the entire estate, it has a
greater potential for reducing inequalitiess. An AT also
serves to transfer privete assats to the State partly
in the same way-and also by encouraging the proparty
owners: to make gifts and bequests to those uHo have
received little or nothing by way of previous accessions
(Sandford, C<T., et als 1975) but the range of such
transfers is wnlikely to go beyond ths family. 1In the
context of the acute inequalities prevalent in India,

a suyitch to an AT would undermine whatever influence the
existing transfer tax has had .so far in reducing the
disparities in wealth ownershipe It is to be noted that
in spite of an intensive debats and a strong body of
exragt.opinion in favour of an AT, Britain reformed its
death duties by introducing a donor~-basad CTT integrating
lifetime Qifts with bequestse However, it should also be
noted that in recent years some among the OECD countries

have moved over to donee-based variety of the transfar tax
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(esg. Ireland introduced a capital acquisiticn tax,

abolishing the astate tax in 1975).

O

far as India is concerned;administrative

cornvi .rations Tuis Cu

he introduction of any donse-
based tax in place of the FD. Even if an AT is left out
of consideration because of complexities and attention is
confinsd to an inneritance type transfer tak,the number of
taxpayers undo L coie. e .o Uas would oe moun larger
than undsr the ED. Many of the recipients of gifts and
estates will presvac.iy be persons of relatively small
means, unlnes the threshold level is raised appreciablys

A high thresnold for an inheritance tax would uvn the other

hand afTest itz rodistribotive potencys

i1 is possible Lo introduce the donee-based
principle irto the existirng @D if only the numozr of
bereficiaries gnd their shares are known aend in most ED

cases th '3 iiyToTmacicr ohould not be difficult +to obtain

butyas ntoed eorlinr, 2quity cannot b2 served unless
refercneoe is acde also to th2 existiny wealth status of

1
the dor 25 ond 2 total amdunt of gifts and beqguests

receivad hy oosh legate of a deccdenti's estate.

The upshot of the rdiscussions presentod above is
that, for roducirg the iregualities, transfer taxes are
more effective th~an an annual wealth taxe A wealth tax
may be levied to supplerant the income tax to make up
its deficienzies in the matter of taxing capital gain and
the failure of ths ir-~7" ~.2c Lo reflect taxable caﬁacity
faithfully ana also to help cross-~check the data on income
(or experd iture where the tax is sought to be levied on

an expenditure bese),but such a tax should be mild. Among
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the transfer taxes, administrative prcblems outu. i H: the
other merits of AT. Even from the equity angle; the case
for an AT is not all that clears There is thus o |
persus ‘ve reason fof replacing the ZD in India by an AT
especi-'ly since the [T has been in operaticn for nearly
30 years now and interpretetion of many of thé prov isions
is well settled through judicial rulings. Attention
therefore needs to be paid to ways in which the opcration
of the ED can *:> L. o0 00 LLlve anu its iraqualitiss

and anomaliss removed.

o

As suggested in Pect I of this study, the maost
1 reforn neacded in the ED as it is

impor tarnt structura
operating now ic to provide for cumulation of lifaotime
gifts with begquestse. 1In order to keep ths task manageable,
the cumulation may be limited to gifts made over a period
of ten years or at leact 7 ycers befere geath. As will be
argued presently, this will help remove some cf the
anomalies resulting from the attempt to prevent aveidance
through inter vivos transfer and simplify the lawe There
are however a few more issues relating to the structural

reform of the taxe Thase are given belouws

ce Jax _unit and threshold lsyel. The equity as yell

-

as tha efficacy of any form of progressive taxrtion depends
crucially on the choice of the tax unit becouse of thes
facility of avoidance afforded by transfers within the
familyes In the case of » transfer tax, the treatment of
transfers among family members; particularly betueen spouses,
poses a troublesome m~~-"_i -3 a sat:sfactory and at the

same timz administratively feasible solution is not gasy

to formulate.
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In countriss whare the inheritance type tax is in
vogue, a common practice has bzen to pruscriba diffarent
scalas of téx rates for different degress of rslationshipe
Transfnars between spousas arc usually given preferantial
treet .nte With cstate taxes, while no concaession is
made on grounds of relationship, the normal practice is to
provide relief for property passing to a surviving spousc
Favourable treatmant is also accorded to lifctime tramsfers
between spouses (LcCD, 1vrvye in UK , inter-spousal
transfers are totally exempt from the CTT. In USA too,
under the integrated gift and estate tax, transfers batwasen
spouscs are exempte In India thsre is no special concession
for cstate passing to a surviving spousee Thoe normal
quick succession reliaf is available where the surviving
spouse dies yithin & specificed period of the death of the
pre~deceased spousse T[he relicf varies from 50 to 10 per
cent of the duty depending on thc gap betwcen the twuo deathse
Noc relief is given if the second dzath occurs after five
yecars of the first, vide section 31 of the ED Act. Deaths
occurring within threc months are treated as onee Excemption
is availablc only for the interaest of a Hirdu widow
devolving upon roversioners if the widow diss within seven
years of the husband's death (section 32). Uhile it is
difficult to lay down any univarsally applicablzs rule in
this regard, what should bc the appropriate trecatment o
inter-spousal and intra-family transf:rs depends cssentially
on the aims sought to be achieved through taxation of

transfers and th2 ucichts attached to cache

As noted by Shoup in his celebrated study of zstate
and gift taxes in USA (Shoup, Carl, 1966), three objectives
usually figure in the discussions of death duties and gift
taxes 2 (i) taxation of windfalls; (2) taxation of proparty
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once a generation and‘(3) taxation to reduce concentra*ione
Assuming that all the three objectives are sought to be
achieved with varying emphasis, transfers between spouses
or closa relatives ought to be ignored or taxed lightly

as thev cannot be said to be totally unexpected.
Additionally, transfers betwesn spouses should be ignored
ag they amount to transfer within the same generatione

If however, redycing concentration is the aim, transfers

of large estates should be taxed heavily in all situationss
The three-aim view also helps to find answers to related
questions regarding treatment of transfer tg children and
also in the choice between an estate tax (E), inheritance
tax (I) and an accessions tax (A), as dumonstrated by
Shoup in the table reproduced belous

A surviving spouse- is generally given relief also
on compassionate grounds apart from the fact that transfers
between spouses cannect be regarded as windfalls and the
inter-generation devolution argument alsoc does not
applye There are other arguments for ignoring transfoers
between spouses sUch as the difficulty of monitoring them.
Attempts to monitor such transfers may also be objectionable.
Thus except where the estate passing on the death is large,
the passing of wealth to a surviving spouse merits
exemptions The practice followed under the British CTT
thus seams to be well founded in equitye The position in
Indian ED does not seem to be very ecquitable and requires

refolrme

Thete may be problems in ignoring transfers betusen
spouses within an accessions tax though practical consider—
ations rule out monitoring all such transferse - On the other

hand, if transfers of wealth betueen spousss are to be



~- 105 ~
TABLE 33

Influence of Basic Aims on_Answuers to Selected

Technical Huestions in Death and Gift Taxation

gdasic aim

I+ Taxing Anti- Windfall
property concentra- taxation
once a tion
gener a-

—_— _tion —_—

T« Transfer outright:

ae To spouse Exempt tax exzmpt
be To children tax tax sxampt
ce To grandchildren Tex doubly exerpt tex

2« Upon expiration of
gach 1life interest in
trustte

a. Wife life tenant,
children remainder=
men Exempt tax exempt

he Children life
tenants, grand-
children remainder-
men : tax exempt tax

ce Children, grand-
children life tenants;

great grand=children tax once
remaindermen tax exempt or twice
3e Basig of rate progression nore heir's relationship
wealth and Mage™ of
wealth
(Rignanc)

4e Order of preferences
accessionsy, Ccotiul,
inheritance tax , E,A, I A,I.E I,A,E

¥ Assuming that the transier to Sources Carl S« Shoup, (1966)
the trust has been taxed Federal Estate and
Gift Taxes, Studies
of Government Finance,
The Brookings Insti-
tition. (May
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ignored, the couple has to be treated as a single unit for
taxatione Such a system runs into scrious problems if the
tax is to be based on the age of the donor and the dones

as un-er tha PAUAT proposed by the Mcade Committace.

Where bequests ar. integrated with lifetime gifts,
some of the problems mentioned by the Meade Committee in
the context of tho PAVAT are likely to be encountered under
the estates tax also as, for example, the problem of
monitoring small cif+es an~ adjustments required for
inflations If however, as proposed in this study, lifetime
gifts over a period of only 7 to 10 years béf%ﬁ? g§$gg fwfakh
aggregated with bequests, exembtion upte a limit/may be
allouwed for estates (including cumulated gifts) passing.
betwecn spousas . - keeping in view the antiQ
concentration aime Transfers between spouses (excluding
amounts transferred by onz to the other spouse for normal
family expanditures) should howsver be aggregated over the
lifetime of the epouses until separation or death  of one
as provicded now. In India, lifctime gifts to a spouse are
aggregated for the GT since there is a lifetime exemption
of upto R 50,000, There should, therefore, be no difficalty
in opsrating a cumulated exemption of gifts and bequests

to a spouse of upiz ~ spoccoifisd esiling.

- The need for a ceiling on the exemption of inter-
spousal transfers for estate taxation in India is reinforced
by the fact t--" .7 ~meroemtfeos sre some times acquired by
the husband in the name of the wife, isce, in "benami.
Although the inclucion of a benami property in the estate
of the bencficial owner has been upheld by the Supreme Court
(in the case of CED v. Aloks Mitra), it is not gasy for
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the revenue authoritiss to prove "benami®, as the onws lics
on them, whcre the propeTty is ostensibly ownad by somcone
other than the deceaseds Tha problem is totally ayoided if
tha c;uble is taken as a unit and all inter-épousal transfaers
at.. gnored for both ED and GTe That would also moet the
first two of the thrce aims; but would militate agzinst the
aim of anti-concentration, although it might bc regarded

as a good alternative. UWith such & system of transfer tax,
howevar, the couple should be regarded as one unit for

pur-posas of wealth taxe

In some countries speciel relief is granted from
transfer tax38 For a matrwmonlal homce This is undor=-
standable since in the absance of such rolief the survivor
would oftan find it difficult or impossiblc to pay the tax
out of his or her other resources, that is, without sc lllng
ayay the residential houseas This presumably is the
principal consideration undarlying the relicf grantad in
ED in India for one house upto a value of g1 lakh and also
the recently introduced provision for lenient valwe tion

of one residential house (by applying rule 188 of WT Rules).

As tho OECD study on capital taxation leﬂtS out,
it would be fairer if relief for a surviving spouse is not
tied to the possession of a particular kind of sstatce
The 1976 amendment to the Australian astete’ tax recognisecd
thise Hanco, iF total exemption for inter-spouszl tranpsfors
is Found unaCCuptablu, it would be advisable to replace the
exemptlon .- now available for one huuoe by an overall
ceiling of Rs 5 lakhs The idea of exempting one rasidential
house 1rruspuct1v1 of 1ts value violatus both horizontal and

vertical equitys Houpvar, if valuetion at market ratos where
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property priccs are socaring is thought to bc a source of
hardship and harassment, the axemption for a rasidential
house should be restricted to a specifisd covercd arca -
"1iving space®™ - and not just in torms of onz residential

house.

Equity considorations argue for some concession
for minor childrene The exemptioh limit should partly
take care of the probleme Some additional allowance for
gach minof child may be grantod towards mainte nancs. Tho
allowance may be fixed at a reasonable rate per yoar (say
R 3000 per child) to taks account o maintenance upto the
age of maturity, not cxcceding Rs 50,000 per childe

With an overall ceiling dF Rs 3 lakh for intor-
spousal transfer and‘allouénce For‘minof childran; the
threshold level for the ED (cumulated with gifts cver 7
to 10 years before death) may be fixed at a moderate lovel
of Rs 1 lakh or soce Considering that the exemption level
was raissd from Rs 50,000 to R 1.5 lakh only racantly to
take account of inflation and thatZTLvol of Rs 50,000 was
f ixed as?back as 1960, therc is no need to dlotU?bZPbcantly

revised limite

The threshold for fhe gift tax should be kept at
the same level as for sstate taxation where the two ars
fully unifiede ’Uhere, howaver, there is only partial
integration as is proposed in this study, the exemption
limit for gift tax has to bec kept at a lower figure than
for the EDe The present exemption limit of Rs 5,000, ovor
and above thevexemptiohs given for lifetima gifts to spouse,
marr iage of dependent relations and for gift of insurance

oT annuities of R 10,000 for each is not very unrzascnablee.
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The cumulation of gifts made in a yzar with those made in
the preceding 4 years also serves as = check on avoidance
and may, therefore, continue. The e@xcmptions granted for
specified‘assats however seem to be a litﬁle too liberal
(as for example for . gift of Capital Investment Bond of
upto Rs 10 lakh and gifts of foreign currency or foreign
exchanga remitted by a non-resident Indian‘citizén to &

resident in India and the gifts of specified sucur itics)e

The exemption limit, it is often suggested, should
be indexcd to mitigate the impact of what is described as
Hthe inflation tax®s While therc is some merit in this
suggestion, automatic indexation has its problamse First
of all, what should bs the appropriatc price index, is not
casy to decidee. Where valuation rulos tend to reduce the
value of assets included in the tax base belcu théir market
lovel, the plea for indexation losas its forces. However,
in equity,- both the threshold lesvel and the examption
should be ravicwed periodically to taka account of inflation
while the valgations should be made at prevailing markaet

ratase

Restructuring of the zstate and gift taxes on the
lines suggested above should help to improve the equity
of the system and orient them more -.clearly towards the
aims sought to be achisved through taxation of capital
transforse Measurags are needed in othar dircctions too
tb remove hardship and anomalies and facilitate the

administration of tho transfer taxcse
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POSSIBLE LINES OF REFORM

Mgasurgs for Improving Elasticity

Notwithstanding the provisions for =zllowancgs and

- dedur’ions, the bese of tha lavy,under the ED Act 1983 is
1prima faciec fairly compr;hunsivc in that it embracecs
properties and intercests of dll kinds passing on death
unless prov1ded otheruises Thce Act also contains several
anti-avoidance provisions authorising thé inclusion of
propertiss .and interest of which the title did not beslong
to the deceased et the time of deathe Howsver, Part I of
the study shoys that the yield of the duty hes been lou
mainly because of lack of grouth in the base with grouth of
capital formation and’broperty pricese The possible reasons

for the poor elasticity of the base principally ares:

.(a) Avoidance and cvasion.
(b) Exclusions, exemptions, rebate, and relicfse

(c) Undér-valuation of assets both moveable and
immovable relatively to market valuese ’

(d) Deductions admissible in the computation of
the PV, and

() Deficienciess in administrationo.
Tho wannor in Uhlch these are affecting the basec éna
how thay can bo get over or the damage caused by them can be

minimisad is examincd belgue

as - Ayoidance and cvasione As in income tax and ycalth

tax a simple yay of avoiding or rcduclng the liability of a
progressive estatc tax is to split the basce A study carried
out by the Income Tax Dgpartment revcaled that while the

asscts of large industrial houses have rccorded grouth rates



- 111 =

ranging from 55 to 190 per cent over a period of Ffive

ye ar s (1972—77) in most cases ﬁhe:uaalth of industralists
controlling these houses has declined‘as‘coﬁhaféd‘fJ their
wealth in 1957~58 (Public AccoUnts Committes, 101st Report,
1982). The techniques of avoidance identifivd in the |
study are?

1. Creation of private trusts and transfer of
assets to trusts;

2e Creation of investment companiss and transfer
‘ of assets to these companies; and

%e Transfer of assets to Hindu Undivided Family
(HUF ).

In the case of one family alone the number of
private trusts has increased from 400 to 1,600 since 1972, the
benef iciaries being only 25 members of the familye The
distribution of beneficiaries and trustees has been so
a;rangég thét anti-avoidance provisions..of the income tax

(and uealth‘tax) are rendered ineffectuale

Presumably, the devices described above are used
for avoiding the ED as Qell. Transfers thfoﬂgh gifts
constitute another convenient way of avoiding ED. That is
why, as noted already, estate taxation has to be compleronted
with a tax on giftse Even‘éo, where the exemption and the
rates differ and the arrangemént for cumulation oF‘giﬁts-is
either absent or deficient, inter vivos gifts provide a

broad avenua for avoidancee

That lifetime gifting 1is azpopular way of reducing
the ED is evidenced by the fact that the number of GT.
cases-is in the region of 70,000 to BD,DﬁD.evefy year as
against 12000 to 15000 cases suffering ED annually |
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(table 23 and table 10 of Part I) and that nearly 99 per
cent of the 6T cases fall yithin the range of less than
B8 1 lakhe

Inter-vivos gifts are however taxable énd the
exemption limit (Rs 5000) is gquite low comparsc to that
r.escribed for the £, even iF’account is taken of the
exemption of inter-spousal gifts of upto R 50,000 in a
lifetimee In order to reduce the scope for avoidance of
spread=over in different yesars, gifts made over four
years are aggregatad with those made in a given yaars.
Ineffectual gifts and gifts made within a specificd poerioed of
death and gifts with reservation ares deemad to pass on
death in certain circumstancass The policies which have
evolved over the years‘touards the tax treatment of gifts

are anomelous in several respects and nced reationalisations -

The ED Act had com@ into operation in India before
the introduction of the GTe As a measure of praotection
against avoidance through transfers the framers of the
Indian law had put in a few provisions to bring giftsmade
within two years before death {six months for gifts to
charities) within the ED base and also gifts made beyond
tuo years until the transferor divests himself of ownership
and possession without any reservatione A particularly
potant provision in the ED Act was section 10 which
stipulated that gifts, whenever made, would be deemed to
pass on death if any benefit yas reservad by the donor
in any form or wunless the donor is entirely excluded from
the possession and enjoyment of the property gif ted.
Thouwgh based on a similar provision in the prevailing UK
death duties, the potency of the provision was undermined

through judicial rulings and leqgislatione By an amendment
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in the law it was mada clsar that gifts of o« house
proparty made to close relatives (of a defircd category)
would not be deemed to pass on doath simply becuuse thd
deceased continued to reside there. Another amendment
took out of the purviecw all gifts made bayond Five ycars
before death if the gift happened to be licble to gift
‘axe HoQ the pow.r of secticn 10 has been underminad
over the yzars is described in more deteil in

Fppendix Ilefs

Exclusion of gifts suffering GT fraom the ED base
in a scheme where the two are not unificd is understandable.
But the logic of retaining the provision of section 10 for
gifts made within fivae years cven when subjected to GT is
difficult to sec since the scheme of astatec taxation as it
operates now does not envisage the inclusion of gifts in
bequests other than gifts made within two ycars bafore
deaths Segction 10 thus now applies to a very narrow
category of transfars, yize., those falling boyond two
ysars but not more than five ycars before doath and wven
within this narrow category it does not apply to transfer
of house property to closc relatives zven if the deceased
continued to reside in it during the intervzning three

ygarse

Evidently, the anomaly is thc result of picce-
meal attempts to co-ordinate the operation of the ED with
the GTe Under a unifizd scheme, gifts made within the
critical pariod should be aggregated with bequests with
set=off for the GT paid while genuine gifts made beyond
the criticel poeriod should bae excludede The tests of
genuironaessas laid down in scction 10 (and also the other

provisions like section 12 which deal uith‘property.settled
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with reservation) may be retained and the total exemption

now available under scection 33(1)(@) of ED,fjt for taxable

gifts made beyond five years before death should be
withdrawne The provisions of section 10 should zlso be
tightened to remove the wyeaknasses discusssed in Fopendix IT.1.
It may be added howsver that provisions lik. scction 10 and

.ction 12 would not be required undor a complataely unified
system of astate and gift taxetione S99 long as unification
remains partial there is no altsrnative but ¢n retain theme
The r ates of the GT should also bo such as to induce
lifetime transfers but withcut providing an avaenue for

avoiding the ED altogathare.

Under the existing system thc cffective Tates of
gift taxes at all slabs upto Re20 l:otnarc higher whan the
ED rates sven though the marginal rate abzvabio G lakh is
higher by 10 percentage points in the cacc of B)e This is
probabiy betause of lower cxemption limit and the highur
rates on the initial slabs under the Gif: Tax Act (GT Act).
Neverthelass, it is possible for =z wealthv porson o
split up his estate by CarDFully planned spread ovar of
gifts in his lifetime and take advantage of the various
exemption provisions such as spouse gifts, marriage gifts,
gift of insurancc policies, 2tce, and thoreby racduce the
property ownad by him at the time of daath}tb a low lavoel,
if not below the exemption limit. This presumably
explains why gifts of less than Rs 1 lakh account for over
99 ‘per cent nearly of the gifts coming uncer e GTe To.
reduce ths scope for such avoidance without disoouraging
giving in one's life-=time the GT rates in the initial slats
may be stepped up from 5 and 10 per cent to 10 and 15
per cent and cofrespondingly in the upper slabs as suggested

in Part I.
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A well-known medium for avoidance of transfer taxes
is the institution of "Trustéﬁ, and as noted aquadxlﬁsge
been used in India too to defeat direct taxctione Trusts
providing benefit to speciﬁied‘persons fer life qnd
thoereafter to their children were a popular vehicle in the
USA for skipping generations while transfarring property
wicthout paying any c:state or gift taxe In fndia interests
ccasing on death are deemed to pass and thus gancfation-
skipping is not sc simﬁle under the Indian ED Act.

However, no asscssment on account of cessor of intcrost

can be made in the cvaent of the death of a boneficiary in

a discrctionary truste Fairly stringent meesures have been
taken in the income tax and wealth tax leys to ncutralise
the advantage from sctting up discroticnary trustse As
explained in Appendix Ile2 where tho matter has been
examined in further deotail, some advantage can still ba
derived from these trustse It is therefore desirable to
incorporatc measurcs in the ED Act too to deel with such

trustse Possiblc lincs of referm in this regard ares

(i) Taxing a dice of the trust propertiss in
' proportion to . that of the benefits actually

received by(jeceésed banef iciary in the last
threc years of deathe But as in tho cese of
transfers fo‘controllad compahius (discussed
balow) the determination of benofits actually
reccived may prescent acute difficultiacse
Hence tho alternatives mentioncd under

(ii) and (iii) below might be more foasiblee

(ii) Taxing the properties of a discrotionary
trust at the rate of 25 per cent cvery 10
yecarsy .as under tho .British CTT.

(iii)v Yet another and simple alternative would be to
impute equal share to all beneficiariss in the
assgts of the truste
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Instancas of z2vasion of ED coming to light are
surprisingly fewe. It is not easy tc conccal assuts like
house or equitges and bank deposits ocspecially since
succession to thasc asscts often rogquires judicial
authorisatione It is cnly assats like cash, joucllery
and household asscts and to some extent assets of busincss
which are amengblo- to conccalmante Althounh not many
.Joncrete cases of =2vasion have come to light, it would
oc unrealistic to supposc itnat cvasion is not prectised in
the ED at alles Hence the provisions for countiéring cvasion
in the ED Act ncod to be strengthencde Meoasures which help
this objective ares

for

(i) The permissible period 1' reopsning an ED

case may bc oxtendad in the casc of concoal-
ment from the existing 3 ycars to B8 years
whare the guantum of concealed ycecalth exceeds

a specified limit, say, R 1,00,000.

(ii) Tha provisions for penalty should bo
tightened up to cast a joint and sceveral
liability to make a true statement of all
dutiable asscts left by a decadent. The
account should either be verif ied by all
majbrvlegatees or account should bz

submitted separately by sache

(iii) There is no prnvision for prosecution in the ED
Act’ as such for any offences Proccedings
for prosecution can, of course, be initiated
undzT the Indian Pznal Code for falsc
affidavit while filing the statement of

account for ED assessmente That howcver
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is cumbersome. Provisions similar to
those in the Income-tax Act should be
incorporatad authorising proscecution for

conccalment and other scerious offcncase

(iv) Cleim to title to property,.standing in
the namc of & benamidar, by 1egafeas of a
deceased person on grounds of succession,
should bue Torbidden unless the property

is included in the ED accounte

This will help to counter the practice of kaeping
propertiaos in Banamie Such a provision alrcady cxists to
counter gvasion aof income tax and wcalth tax and should be

sxteonded to cover the transfor taxes as wella

be Exclusions, exemptions, rechbates and relicfs. Proper=-

tigs of certain categories arec tota{igxcluded from PV of a
taxable cstate while some arc includaed for rate purposcse
Each of these items constitutes a source of leakage of
duty; Leakage of tho base is facilitated perticularly by
items which do not figure in the tax base at alle The
principal sources of lecakage arcse (i) Mseparate® estate
prouision'under section 34(3) of the ED Actg (ii)axclusion
of agriculfurél lands (iii) exemption of coparcenary
intsrest in HUF property and (iv) immovable proparty
situated outside India end moveable scttled property in

certain cascase

(i) 3cperato estatae Under the provisions of
soction 34(3) of the ED Act, property passing or deemed
to pass on the death of the -deczasad in which h2 had nover

any interest is regarded es an vstate by itselfs Such
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gstate is not aggragated with othar proportiesAbut ED is
leviable on such proparty separately at the rate

applicable to the principal ‘valus thercofe Thg courts

have interpreted the sesction to mecan that sach such
astata is to be assaessed secparately and if more than ome
passes on the death of the decsased no aggregation is
permissible irter ss. Tha result is . that, if tho.valwe
of any such estate’hapHens to be 9qUal“%5'6r7E§idu'the
exemption limit, no duty is leviable.. Common oxamples

of such estates are (a) monieé'payablo under policiocs
issued under the Married Women's Property Act; (blannuity
payable, after the death of the deceascd, to Tamily
members or other relatives by the insurance compzniss
against payment of cither lumpsum or periodical promiums
paid by the cdeccased while alive,-(o) monics payabla
undar an accident insurance policy/policias taken by the
employer on the lifc of the deceased employee where the
amployee had no power . of nomination to, or disposal over,
policy moniesg (d)'ex-gratia paymenf raoceivable under

the Deposit Linked Insurance Schome in accordance with
Rule 33A of the Genaral Provident Fund (Central Services)

Rules, a tce

‘With the growth of general consciousness amongst
the people of the nced for saving and making provision
for employees/dependants * - the numbear of such cstates
would presumably have multipliede With the raecent
increase in the exemption ;1m1t the chances are that most
such estates, taxable in principlce, will go out of the
tax nete Not only are such astates excluded from the main
corpus of the dutiable PV, they adversely affect it
indirectly in the sense that, but for the creation of such
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3states, monics spant for the samg, unless spent during
lifetime, would have appcared -in tha Form of property
passing under section 5 and/or 6« In the case of items
(1) and (2) cnumaratad above, tho courts have also takan
tha view thet thc periodic paymonts of pramiam by the
deccascd do not constitute gifts for purposcs OF Gif ts

Tax Acte With the partial unificaticn of cstotes and

1

3ifts gver 7 tn 17 vanras. ond orovyision Coo axempticon

of inter-spousal transfors of uptn P2 3 lakh, tha aparata®

cstate provision s oo .o co dons away withe

(ii) Exclusion of agricultural land. Under the

e e s e mream
-+

icd 2on agricultural

<

Constitutiony, no estatc duty can be lo
land wunder a Central Act unless authoriscd by tho Statcse
The laegislatures of all States cxcaopt Jammu & Kashmir and
West Bengal had consented to tha extension of tho ED to
agricultural lande Hence agricultural land situated in

the States listed in tho First Schadule to the ED Act

were included in the PV for purposcs of the EDe Some
concession-in duty was provided for agricultural -land
included in cstates of less than Rs 2 lakhe In tho Budgeot
Specch for 1983-84, tho Union Finance Minister has announced
the intantion of excluding agricultural lands from the
purvicw of the ED mainly on the ground that valuation of
agricultural land lcads to administrative difficulties and
litigationse The yield from the levy alsc has not boen

significant so far.

Dospite its inmclesion in the tax base in most
States,rebate on agricultural land in the non-schaduled
Statas currantly accounts for ncarly 2 to 4 par cent of tho

rovenue loss caused by rcbatss and excmptions. If lands
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situated in the scheduled States alsc are left out; the

lzakage will presumably be much largsre

What is more, there is no definition of ajricultural
land in the ED Act. UWhat constitutes agricultural land has
been a source of dispute und has gche up for judicial
attention in many contextse The distinction yas important
even when estate duty was leviablis on agricultural land
Decauée of the concession in duty allowsd for agricultural
land included in smell e ctzteces and the rebate on
agricultural land granted for lancs situated in the non-
scheduled Stateses UWith total exemption as proposed NoW,
the question will acquire "urthsr importance-since the
taxability of vacant lands will depend crucially on the
character of the lands in questiore 1In the absence of any
definition in the Act, the treatment of a given pisce of
land in borderline cases will depend'lérgely on judicial

rulingse

Following a decision of the Madras High Court in
Sarojini Devi ve Qrikrishna for a long time the criterion
used in deciding the character of any Qacant land ués
whether it was used or capable of being used for agricul-
tural purposee 3irch 21l vacant land unless totally
barren can be put to cultivation, it was possible to claim
tax concession for lands situated even in the heart of big
towuns as agricultural and it was not easy for revenue

authorities tc Jovmy ool 07 Tro

After a quuu azal of uncertainty‘over many yzars
the Supreme Court handed down a ruling in 1976 in the case
of CED v. Venugopala Verma Raja which had the effect of

narroying down the ambit of Magricultural land” someuhate
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Following its earlier decision in a wealth tax case (CWT
ve Officer-in-Charge, Court of Wards, Paigah), the Supreme
Court had laid down :that in dceciding the character of a
given piece of land it is not merely potentiality but its
actual condition ant {ntan-cd user which has to be teken
into account. WuWhat is really required to be ‘shown is
the connection with an agricultural purpose and user and
not the mere possibility of user of lard, by some possible
future owner o> ;..coocz” Tooo, atninulhitol porroso.®
The ruling by the Supreme Court no doubt has reduced the
scope for revenue icakage from exemption of fagricultur al
land" considerably. Even so, the possibility of disputes
regarding the character of lands around growing cities
remains since the matter yill now ceopand largzly on the
facts regarding actual use. The value of such lands
invariably goes much beyond what is warranted by their
agribultural potential and there can bc littlie justification

for their exclusione

, To avoid dis putes and prevent revenue loss a
definition of agriculturel land similzor to ihat contained
in Section 2(14)(iii) of the IT Act should be incorporated
in the ED Act also to remove all doubts if it is finally

decided to exclude all agriculturai land from the tax basce

It would however be preferable to continue the
inclusion of acricultural land in the principal value of
gstates for ED purposese For, apart from the damaging
of fect on the base and the efficacy, tax-exemption for
any particular item of c.cst such as agricultural land
creatcs distortions and violates equity. It is to be
_nofad that concessional treatment of agricultural land for

‘death duties in UK has invited criticism from experts as
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it does not really help anyone cxcept farmers in

possession of big farms as the concession gets capitalized
through higher land valuss (Kay and King, 1980). Dospits
difficulties of valuation, there is no reason uwhy
agricultural land shovld b2 exclued from the purvicw of

the estate dutyvespecially when gift tax is laviable and

the Supreme Court has uphald the pouer of the Centre to

levy the gift tax on agricultural land (GTD v. D.H. Nazarath).
Valuation shoulc ive ——0v .ci- ani inSupusaulc problen if
based on potential yicld as data on yield are now available
in most parts of tihe countrys The guestion, it is submitted,

requirss reconsideration.

(iii) Operation of personal lay of Mitakshara Hindus.

Under the personal lauys of Hindus belonging to tha Mitakshara
School, a male child born in a Mitakshara Hindu family
acquires an interest in the joint family property right

from birthy equékz?hat of his father and othaer brothers

and on the death of the fathery, the sons inherit the

property not as his heirs but by survivorshipe This is called
the coparcenary intereste As a result of the operation of
this law, when the father of the family dics, uwhat passes

is his intcrest at the time of his deathﬁﬂwat isyonly a
fraction of the family estate. The fraction has to be
determinad on the basis of a notional partition of tha

family properties on the date of death and in such a
partition sons of the deceased along with his wife have

to be allocated equal share (Hindu widous arc also

trecated as coparcenary rui+ atl practical purposes vide

ruling of the SC in CED v. Alladi Kuppusuamy)-

The operation of the Mitakshara law creates an
acute inequity in the incidence of estate duty as betwcen

property owners beclonging to different schools of Hindu
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Law and to other communities, apart from thc fact that

it acts as a serious constraint on the officacy of the

ED as an equalizer of inherited wealthe The burden of

‘ED for cstates governed by Mitakshara school | and

othors are shown in Table 2« In & case yhoerae the haéd

of a family owndng an astate of R 10 lakh and consisting
of 4 male members dies, the duty is Rs 2,115,000 if thao
family is governed by the ordinary law of succession but
would come to only R 53,750 if it belong to thce Mitekshara

schoole No duty is payablc if there are 7 coparcanorse

Under the present law, the coparconary intirest
of all lineal discendantsf the deccased is aggregatod in
the principal value of the wstate passing on his death but
rcbate is allowed at the average ratc on thoe sharc of other
coparcaners so that only the deceascd's inteurest is
subjected to taxe Even so, as the table shows, thore is
consider able disparity in the liability to ¢state duty as
between persons belohging to different schools of Hinpdu

lau.

With the existing system of parsonal lays it is
not casy to find a solution to the inesquity and the
leakage of revenue caused by this factor. 0One soluticn
could be to put the deceased coparcerér's interest on the
top slabs of the principal valuc while detormining the tax
payablece This will help to reducc thec inequity to somc extent

as brought out in ~ablc 2 (vide figuros undar colsh b)e
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TABLE 34

Comparison of Incidenca of ED for PV Under Dayabhaga and Mitakshara Schools

T zeme . e

vax payabhle

-z s

Tax payable

(fs) under Mitekshara rule with co=-parceners

number ing

LS

PaVe under Daya- 2 5 7
(rs) bhaga rule (2] (6) (a) (6T Ta) (67 (a) ),
Rs)
2,000,400 5,000 Nil Nil Nil - Nil Nil Nil Nil Nil
5,000,400 65,000 32,500 42,500 Nil Nil Nil Nil Nil Nil
10,000500 2,15,000 1,07,500 1,50,000 53,750 75,000 43,000 70,000 Nil Nil
20,000,00  6,65,000 3,32,500 4,50,000 1,66,250 2,50,000 1,33,000 2,00,000 95,000 1,42,857
50,000,00 32,15,000 16,07,500 21,25,000 8,03,750 10,62,500 6,43,000 8,50,000 4,575,143 6,07,142
1,00,000,00 74,65,000 37,32,500 42,50,000 18,66,250 21,25,000 14,93,000 17,00,000 10,57,143 12,714,285
Notes (a) Under the existing system
(b) Where the shars cf the deceased co-parcener

is placed

on the top glab of the P.V.
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(iv) Immov ablc propaerty situate sutside India and

movable settled property in caertain cascse Following the

British practico under the ED Act, all property situatad
outside India is, in all circumstances, excmpted from dutye
As regards foreign moveble property, if the deccased
happened to be domiciled in Indiz, no exemption is
availablee. 1If, howsvar, thsz decocased was domiciled outside
India, no cstate duty -<wes payable in ruspect‘of forzign
movable propoerty except in tho case of scttled property
wheore the settlor was domiciled in India when thu scttle-
ment toock effecte In othar words, broadly spocaking,
immovable property situated abroad is totally ocutsida the
tax net, and, similarly, movablec property situated abroad
is also not taxable unless the deceased was domicilaed in
Indias- Huhatever might have been the logic underlying
thusa provisions wyhen the ED legislation was cnacted,

they seem to requirc reconsideration to strengthen the

base and improve eguitye.

If this tax is to fall equally on @statos of
equal size, there is no reason in oguity for excluding
foreign property from the basa where the deccascd happened
to be a citizen of the countrye Under the CIT now in
operation in the UK, all propertiss of a domiciled
individual, whether situated at home or abroad, -arc
chargeable to dutye For othur people, only property
within the United Kingdom is includede. Scttlad property
situated abroad of which the deceasced was a life tenant
is excluded unless the settlor happensd to beadomicile
at the time the settlement was madee There is no
requirement that the deceased should be domiciled in tho
Cduntry“imposing the tax at the time of dcathe Foreign
immovable property is oxcluded from the PV possibly on the
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consideration that recovery of the tax can be a2 problem
and the céuntry uhére it is located is in e botter
position to tax it end in any case no country is likely
to give up the right to tax immovable property locatad
within its frontierse Whilc there is some farce in this
argument, it doas not follow that tha valuc of such
property cannot ba includecd in the PV at loast to
determine the rate of tax in roespect of the property

situated within the countrye.

The problem was tackled in Sri Leanka by making
2 distinction butween a deceased's Mtotal “state™ and
gri Lankan estate®™. -MTotal cstate% covered 2ll property,
wherover situated, and #Sri Lankan gstate® included all
property except immovable property held outsides Sri Lankae
The duty was charged on the value of "Sri Lankan estate®
at the rats payable on the value of the "total aestats,"
(Gulati, I+S., 1957)e Similer provision also exists in

Canada and now in UKe

It is, therefore, suggested that in the case of
a parson domiciled in India,foreign assats, whether movable
cT immovable, should be included in ‘the PV at leest for
purposas of determining the rate of duty on assets situated

in Indiae

In this connzction, since €D liability depends
crucially on the location of assets, it is nacessary to
spell out the criteria to be applied in determining situse
Rules 8 and 9 of the ED Rules lay down the criteria to be
folloyed in this regarde Thesc however were fixed long ago

and need to be rcviscede The principlas suggested by the
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ARsprey Committee for the purpose scem to bc well thought
cut and might be considered for application in India
(Appendix II.3).

The concept of "domicile® also may be rovised on
the same lines as in UK under the CTT. Under the scheme
of the CTT the term domicile has a wide connotations A
non=domiciled person is deemad for CTT purposas to be
domicilad in the UK at thc relevant times if any one of

the following conditions is satisficds

(a) hoe was domiciled in UK on or after 10th
December, 1974 and within the thrce
years immediately praeceding the relevant
time; or

(b) he was resident in the UK on or after 10th
December, 1974 and not less than 17 of the
20 yecars of assessment ending with the yoar
of assessment in uhlch tho ralevant tlme
fallsy or

(c) he has, since 10th Decomber, 1974, become
and has remained domiciled in the Channel
‘Islands or Isle of Man and, immediataly
bafore bbCDﬁlng domiciled thcr he was
domiciled in the UK (Board of Inland Revcnue,
Capital Transfer Tax, 1977)

For purposes of {b) above, tho question whathar
a person was resident in the UK in any year of asscssment
must be determined as for income tax without rogard to
‘any test with reference to any dwelling house available
in the UK for his usee

Sometimes controversy arises as to the actual
domicile of a psrson dying in Indiae Although a foreigner
might have been living in India for a number of yoars it

becomes difficult to treat him as domiciled in India in the



- 128 -

absence of any specific proof, for which tho onus lics with
the departmont, to ¢stablish that he rolinguishad the
domicile of origin and opted for Indian domicils. Obviocusly,
to overcome such difficultics, the UK Act has now provided

an alternative test for dewrmination of donicile on the
basis of residence under the Income=tax Acte This approach
has also reccived the approvel of the Medras Hich Court

in a recent case (CED ve Dre. Idaz Boll:o Scuddar). Following
this judiciel sanction, suiteblc provision may b2 made in

ED Act for determination of domicilc on the basis of length

of stay in tho countrye.

There arc a number of other itcms for excemption
which call for revieuwe Onpc is a spocial prevision rclating
to rulers of former Indian Statese.e With the exomption now
availablz for one residential house thare is no nced for a
sepaerate axemption for rusidential building of formar

Tulerse.

Apart from the exomption for one residential housc
upto Rs 1 lakh among the items for which axemption is-
available upto certain monctary limits, the noteble ones
ares gifts made in consideration of marriage upto B 10,000
and gifts to meet the normal cxpenditurc of the dececased
also upto a sum of R 10,000 and houschold goods, tools,
implecmants, atc.,‘uptd Rs 24500« Gifts upto Rs 10,000 made
on the occasion of the marriage of a dependent relative
or gifts of insurance policies to any dependent other than
wife upto a maximum of Rs 10,000 in the aggragate in gs, ot
more pfevious years in respect of cach such donae arqlexempt

from GT e
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With the proposed integration of gifts and
baguests, the exemptions for giffs’fgr_mgrriage made
Qithinﬁ£hé\Critical'periodishould,élso be ihtegrated with
exemptions for the same pur pose under the ED Acte Keeping
this in view and also the impact of inflation, the limits
for this may be raised to Rs 30,000 for GT anc ED taken
togethers For giffs made beyond the critical period the
ekemptions for marriage and normal exp@nditufes gcu
available may continue, Excomption mey b grent:d - lso
maximum gﬂj& 5,DDU a ymar‘F T cach

.lncp.LUSlvn of expondlturos on cducotione
dependent Chlldé_ The gxemption granted for Q7Ft8 of

for . gifts

DOllCl”S of insurance orf annuities to '3 pendants othar than

wife may be ulthdraun.

The ekemption for houschold goods,vtools; 2tce,
of upto Rs 2,500 was fixed long ago and is evidently
inadequates Idantification of household goods and their
Valuatlon pose leFlcult problemse In very fou cases the
valu& of hDUSuhOld goods of any substantial amount is
1ncluded in- the pr1n01pal valuge To roquire an account
of household goods to be submitted for estate duty and,
what is more, to verify such accounts is to intrude too
much into the privacy of donees and legatees of estates.
Considering the impracticability of bringing householdé
under taxation, it would be desirable to éxampt ali
household goods except identif iable consumer durablos of
more than ancertainfvalue, say R 3,000 cach (at cost)

and all items of jewallerye

As mentioned Larlier5 there arec a few items of
exemption which are aggregated in the pr1n01pal value

For rate purposes and rullGF is granted on such items at
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the average rate of dutye Tho most important items in this
category are insurance policies assignced for payment of
cstate duty and deposits towards payment of cstate duty to
the extent of duty payable or R 50,000 yhichcvaer is lesse

- This ssems to be too large a concaéssione At the current
rates PV on which ED is Rs 50,000 works aout to about

Rs 4,440,000

This item of exemption is peculicr to the Indian
system and is not-to bc found either in UK or in any of
the countries of the British Commonwzalth. Such policiss
for payment of aestate duty or deposits made with the
Govarnment in anticipation of the liability cre alsc
available in UK whore they are not only aggregablce but
alsao liable to taxe In fact ona of the commentators on
the Indian sstate duty has Temarked thafz"The underlying
‘purpose of the Indian Government in providing for this
exemptioh is a matter for spsculatione™ An individual is
free to make any arrangement so that his heirs and
successors arae not devoid of cash at the right time for the
payment of estate duty but this itself is no justification
For‘granting exemption in raspcct of amdunt so deposited.
or the valuz reprasenting the insurance. policy. These
exemptions may, thereforc, be withdrawn aspecially if the
alloyance for taxfree transfers to spousaes and minor

childran is given as suggestad heree

Exemption is also available at tha avcrago rate,
on amounts received from life insurqnce policiss af ter the
doath of the deccased to the extant of R 5,000s Here also
the position in India is different from either the UK or
other cduntries of the Commonweéalthe Undor the CTT in UK
the ambunt due on a policy of 1life insurance after the death
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of the person/ is includible in the property passing on
deathe This oxamption doss not seem to be roquired if
allowance for spousés and minor children ara grantad

saparatcly, as proposed heree

Apart from exemptions, sct off is allouediagainst
duty .payable under tha ED Act to provide rolioef in certain
cases,vize, for avoiding double taxation, for quick
succaession~to property, for court fees paid for Gbteining
rapraesentation to. the istate of a deoedent, for gift tax
paid in raspact of properties included in the. PV and for
capital gains tax peid on gains made for transfaor of assct
within a period of two yoars from <dcathe Thero is also a
provision for commutation of duty in respact of ‘intorest
in oxpoctancye " Thosa provisions are ‘unexceptioncble snd
should continuee Only tho ‘provision allowing Ttelicf for

capital gains t ax neaeds some attentione

As it stands now, the objoctive of the axisting
provision for granting relicf for tax paid on capital gains
on assets transferred within tuwo yoars af ter death is not
‘quita clesare Prgsumably the provision is designed to avoid
double taxetion of capital gain arising from ths taxation
of the zcerued cain upto the date of death through the
estate duty and again under income tax when the assct is
sold and thc gains are roaliseds The scopa of the prasenf
provision,howaver, goes beyond this objectives Tho relicf

is nas calculated on tho besis of the following formula $-

3 R . . .
Whara ED.is the_rellef in astata duty laviable under the

section, T.. is the tax on capital gains, E is thernef
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astate duty payable after giving all relicfs and P is theo
sale procecd of the asset.'rlt will be seen that where tho
entire sale proceeds ere applied towards payment of cstate
duty, the tax on capital gains is set off in full against
tho estate duty payable for the astate. It is conceivable
that in some situations the capital gains tax would excead
the estate cduty payable for ths total cstatse On the other
hand the brovision may Tresult in total rclief from capital
gains tax by virtue of the sot=off against ED cven though
the gains accrued largely after the date of doathe

Logically, for avoiding double taxation, the reliof
in estate duty on account of capital gains tax should bo
restricted to the ustate duty Chargedvon the accrued capital
gains from tho assete Tha relicf, therefora, should be
provided in capital gains tax rather than in ED by calculating

the ED paid on tht accrucd capital gain as on datc of deathe

ce  Under-yaluyation of assctse Tha analysis presented
in ®irt I of the report brings out that one of the principal

factors responsible for stagnation in the base of the ED is
undor=valuation of proportiese It uas notedvthat average
value of movable propértios per astate agsés§ad has gone up
from about B 27,000 in 1960-61 to ks 54,000 in 1979-80. Tha
aver age value of immovabla non—agribul%ufél bfoperty has
registerad vary little growthe The average total valuwe of
estates has decreased ovgn;thelyear’(vide Table 14, Part I).
While this could be due' partly to a decline in the shares of
large ostates among the astates-comihg under the ED, it is
evidant that valuation of assats has Félien far beshind their

market woTthe
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The problems of valuation have bueen discussecd
bricfly in Part I of the rcporte Valucstion of immovable
property is now requirer to be made largely on the basis of
the yield and, with rent control in opsration, thoc yields
of old properties in big citivs ars invariably deprasseds
Underreporting of true veluzs in transfer dceds hes
further compounded the problems of valuatione The praoblem
dogs not admit of any easy solutions Some improvomaent
can, houwsver, be achisved in valuation if information
regarding transactions in properties is collected in a
systematic mannor in the estate cduty officese. Reliablo
information regarding property transactions can be obtainaed
at least in thc casc of tranmsactions in which thc Govarnment

or scmi~-government organisations happen to be a party.

The system of having valuations certif ied by
approved valusrs docs not scem to be wyorking too wellese To
improva the system of valuation for ED it would be useful to
provide for roference to the valuation officers to whom

roference is now made for income tax and woalth tax purposcese

It is sometimes suggested that valuation for ED
should be the same as that for WT. No doubt revaluation of
assets alrcady taxed to UT on the death of an estate ouner
can be a source of anncyance and harassment to APs. If all
asscts are valued properly at market rates for the WT
therc can be no justification for revaluation on death.
1fy houwever, pariodical revision of the velue of all
assets is found impracticable or undesirable for WT, thera
is no alternative but to make a frash valuation for purposcs
of the BDe For valuation for ED should be as close as
possible to the market valus except where a concassion is

given specifically and such concessions are better given by
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raising the exemption limit suitebly instead of kseping

down the valuation.

Valuation of interest in proporty of saevaoral
othar types also (cege, businass assats) givas rise to
difficulticse Instructions have been issuad by tho
administrative authoritics which on the whole try to adhere
to the scheme of the Acte It may only bo aldad that
valuation of the interest or a deccased whe has transfaerrcd
assuts to a controlled company is made under a spoecial
provision ( The Controlle! Companias Rules)e The idoa is
to take the samz slicc of the company's asscots as the

benefit rcceived by the deceased in the throe yecr

w

preceding his degath besars to the income or profits of the
companye This is designed to prevent avoidance by
transfer of asscts to controlled companicse As pointed out
by thc Asprey Committee, there is no strong reascn for
retaining this provision in a system whare life-time
transfers are taxede Tho provision may therafore be
removade It will recuce the administrative burden

considarablye.

Valuation of the sharce of & deceascd partner in a
partnership firm has given rise to litigation and has been
a source of base srosion in EDe Often, thc partnership
deads provide that the share of a deccasad partner may be
acquired by the -remaining partncrs or a nominea of the
docoascd at a stipulated pricz cvsn if that happens to
fall belouathe true value of the sharees In such cascs some
courts have held that the value of the share of the
deccased partner has to be determined in accordance with the
terms of the partnership deed and that the figure mentioned

in the deed alone can be taken to be the valuc of tht shara
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passing on his decathe Instructions along thess linus
have also been issucd by tho Central Board of Diract
Taxase This approach howcver 1s not consistent with

the rationale underlying the EDe 1In principlec, for
purposas of the ED thc value of a partnership shara should
be properly assessed, ifrespactive of thc valuc menticne-
in the deede This approach has alsc besn roccommended by
the Asprey Committec of Australia. Howsver, it should be
provided that in such cascs the tax payable on tha valuc
as poer the amnunt mentioned in the deed of partnorship
should be borne by the legateces of the decoased’s estato
while thec tax on the balance should be borne by cither
tho surviving partners or the nomince as tho casc may bee
This line of reasoning has raccivud judiciel approval

(CED ve J.G. Apcar) and may be follsued in all cascse.

Transfor of assaets to invastment companics has
becn a device for avoidances Tha .proposal in the 1983-84
budget for levying a tax on curtain asscts of companies
gocs som2 way to nautralise the advantage of such
transferse Evén'so, gvery attempt should be made to value
the shares of such companices on a proper valuyation of their

assctse

de Dgductignse Under the ED Act,ceduction is

admissible in computing the PV on account of genuine
liabilities and a fouw specified items of axpenditure like
funaral expensese Some restrictions are, houwever, laid
down to guward against avoirdance by claiming deduction for
liabilities not genuinely incurred and also against assats
which are exempte But tho scheme of the relevant
provisions does not scam to bec adequate to achicve this

PuUr posce
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The scope for avoidance arisas from the absence
of any clear prohibition of do’uction of liabilitice
charged against assots not liable to duty. This was
brought out in a casc where the deccascd suned a
rasidential flat cxempt u/s 33(1)(m), acquircd by him
partly with fundgs borroyad from his provident fund cccount

iabilitivs from the PV

s5ing authoritics on

and insurancees Deduction of thuse 1

of tho estatc was refused by the -ssg

4]

the ground that these rciaueu tu an axempe assch and the
liabilities accordingly wers set off ageinst the valuec of
the exempt property. Tho deduction was, houcver, alloyed
by the appzllate tribunal on the ground that tho gross
value of the property should bo considered for oxemption
u/s 33(1)(m) and there yas no bar to thoe deduciion undar
the conditions leid doun in Scction 44 of the ED Rct

governing the deduction of liabiliticse

In countries yhere ED is in force,debts are
leductible from the e¢statc as a whole but where a debt
rglates to an exempt assat it is cither disclloyced or scet off
primarily against the exempt assct and deducticn is allouwed
only for tho excess, if any (oECD, 1979). Dospite their
rastrictive conditions tha secticns governing the deductions
of debts undar the Indian ED Law ssam to be a little too

t
wide in this raspect and noaﬁj%e tightenod upe

Some tichtening is neaded alsc to cnsure that
foreign debts are sot off onlv against ceante liable to
duty in Indias Under the existing provisions no deduction
is allowed in roéhoct Lf foreign debts in the first instance
axcept against foreign propertiecs on which duty is payable,
nam ly, foreign movables belonging to a decadent who was

domicilad in India (Section 47 of -the ED Act)s Tha sccond
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pert of the same Section, however, allows deduction of
foreign liabilities in ¢xcess of dutiable foreign astates
'against asscts situate in Indiae Such a docduction is
allowablc cven where the deceased happened to possoss
properties abroad which arc not subjoct to estat%Z%X India
(cege, foreign immoveble property). The position nouw

obtaining in the law can be sean from the following examples

Rs
Property in India 5,00,000
Immovable property in
foreign country A 1,00,000
Movable proparty in
country A ‘ 1,00,000
Immoveble property in A
forcign country B 2,00,000
Liability of the
deceasad gs a citizen
in country A 3,00,000

The gross value of the estate in this case is R 6,00,000
(property in India R 5,00,000 plus moveble property in
country A)e But the foreign lisbility of R 3,00,000 in
country A has to bc set off first against movable property
in country A, iece, R 1,00,000s The recmaining Rs 2,00,000
has to be set off against immovable propenty in foreign
country A which is the bountry of residence of ths craditor,
(Alagappa Chettiar ve CED)e It has been-laid by the

courts that whagre the immovable property in thc country of
the Cradiéor iz insufliclont, the balance can be sat off
against assets in India under the sccond part of Section 47
(CED ve Xec Cadar Xes Usman)s The doduction of foraiyn
debts against dutiable asscts when the doeceesed was in
possession of immovable property abroad (Country,B in this

cese) goas basyond the reguiremcnts of equity. .The provisions
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governing the deduction of liebility (particularly

Section 47) naad Te-cxaminations. Tha proper course would
be to provide clcarly that farcign debts arc first sa’-«ff
against movable propertics abroad, then foreign immOVa&la

Taopertices and then dgainst dutiablc assitse
k)

Ge Administraticne Tho task 2f an administrativa

authority entrusted with the responsibility of unforcing a
tax is broadly thrae-fold . (i) to ensure that all cascs
liable toc pay the tax arc brought within the fold; (ii). the
assgssments are made corroctly and demand raised without
any undue delay’and, (iii) the tax cue under the law is
collected in timee Any deficiency in the first two arcas
would Shou:up'in the slow growth of the amount cdomanded
while lags in collections lesad to lack of grouth in revenue

reclatively to demand.

Our analysis in Part I showed that the poor
elasticity of the yield of the EDruith rospect to factors
like property prices is attributablc more to the slau
growth of demand rather: than sluggishness in bollactions
ralatively to demande The elasticify of collections with
respect to demand during 1969-~70 to 1981-82 wcrks out to
1447 (Which is statistically signi?icant). That the poor
yield cannot be Hamed on laxity in collections is alsc
evidenced by the arrcar position in ED as compared to that
of income tax, wealth tax and gift tax (Table 3)e The
proportion of tax outstanding to demand raisad annually
is not too high in ED cascs as comparcd to cthar capital
taxcsy and also does not compare very unfavourably with
income taxe The proportion of totael collections to total
demand in ED is appreciably higher than in WT anc GT though
not as high as in income taxe Surprisingly the arrcar

position seems to be worsening in the GT inrccent ycarse
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TABLE 35

Proportion of Arrears to Current Domand and of Total Collections to Total

Demand in Direct Taxes
(1978-79 tc 1981-82)

Proportion of arrezrs* to demand raised Total collections during the ycar as
Year in the year _ percentage of total demand¥¥*
(par cent) —
Income calth Estete Gift Income Wealth Estate Lift
tax tax duly tax tax tax duty tax
1978=79 156 « 26 2567 17768 40439 7013 26 «66 60«73 2773
1979-80 13175 16794 21241 21751 79 « 06 3082 6643 35.21
1980-81 ‘ 13332 188463 - 105641 77494 80.22 2335 58.04 1822
1981-82 133478 302438 7975 41476 7211 2529 62453 21«54
Notes * As at the beginning of the year Sources of basic datas 1. Directorate of Insm-

ction (RS&P), Monthly
Progress Repor ts,
New Delhie.

2¢ Explanatory Memorandum
on the Budget of Centr:
Government-

#% Both arrcar and current
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The proportion of totel collections to total demand in ED
has not gons below 60 par cont in recent years (except

in 1980-81) while in GT, it has gone down to only about 20
per cents One reason for the comparatively good

collections in ED prabably is the requirement of provisional

payment before any cloaranccs

The sample survey cerrisd out for this study
shower! that svon among cascs pending for more than 5 yicars,
provisional demand was raisad in 85 per cont of the casos
(Table 4) and in about 88 por cent, the provisional demend
had bezen realised (Tablg 5)e Hence, as noted in Part I,
tho causcs of loy yield of the ED have to bec luoked for on

the side of demand rathcr than inflags in collectione

Rs for causos underlying the slow growth in demands
an attempt was made to investigate to what extent sluggishe
ness of demand was duc to failurc to book ncw casos @f
deleys in assessment and how far this is caused by lack
of growth in tho asscssed value of o2state due to under-
valuationythe reasons for which have alrsady been discussede
It is found that the' number of offective asscssments in ED
has increased but is marked by fluctuations. It uent up to
over 17,000 in 1976=77 but declined to 12137 in 1980-81.
There is reason to think that either the number of now cases
is not increasing or assessments are lagging bbhind.

Table 25 in Part I shoued that as of March 31, 1981,

nearly 36,000 ED cases were pending for asscssmante Of these
about one-fifth were started more than five yesars agos

From a sample survey of casas pending for more than five
years it appears that ebout onc-fourth of thusc casos arc
more than 10 years old (TablO 6}. It_is cvident that a large
number of cases - mostly involving large astatos - remain

pending in ED for long poar iodse
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TABLE 36

Distribution of Provisional Asscssment

Item ‘ arcentage
to total
Provs assessment madse B8535
Not made 14465
Total | 100400

Sourges Sample survey by NIPFP

TABLE 37

Proportion of Casss Where Provisional DemgnduPaid

Item ‘ Percentage
to totel
Provisional demand paid 87450
Not paid 1250
Total , 100.00

Source ¢ Sample survey by NIPFP.
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TABLE 21

Distribution of Cases Pending for More Than S Years as on 31.3.1982 Accgrding to bkength

~ o

of Delay
el Ahmed abad Bombay Calcutta : Delhi Kanp : Tgtal
eezgs) Number Number Number Number Number Number Number Number  Num= Number Numbe¥ Rumber
Y of ca~ of ca- of ca~ of ca=- of ca. OF ca- of ca- of ca- 'bar of ca- of ca~ of ca-
scs ses as sos ses as sos ses as sgs ses as of s@s as- s6as  saes as
per _ par caent ' per por cent <¢ases per : par
cent of the cent of the cent of cant
of the total of the total the of the
total total total total
- b 2 25.00 2 1176 T 33433 10 55456 0 Q.00 - 21  323%
-7 1 12,50 5 29 « 41 3 19.05 0 0.00 0 Qe00 10 ~18.38
-8 2 25.00 0 0.00 3 1429 3 16467 1 10Q.00 9  13.85
B~9 0 0.00 4 2353 1 4.7 1 D56 0 Q.00 6 9423
9 «10 1 1250 1 5.88 0 0.00 1 556 4] 0.00 = 3 4462
More than : '
10 yoars 2 25.00 5 29.41 b 28.57 3 1667 0 000 i 24.62
TOTAL 8 10000 17 100400 21 10000 18  100.0p 1 10G.00 65 10G.00

Sources Sample Surwvay by N!PFP.
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What precisely acomunts for the delaey is difficult
to identify. A look at some of the old cases in Bombay and
Calcutta indicated that verious factors are responsible for
holding up the ED assgssmentss In some cases, the
assessment could not be prgbeeded with because of disputecs
ralating to the titlec of thé decegased to some valuable
properties, while in some, the assessmants got stellad for
lack of co-opsreticn from the accountable perscnse. Uuite
often, the APs losc interast in the case after the
provisional ED cleasrance cortificote is issuads The dalay
is, however, attributable to a large extent to lack of
adaquate attention 'on the part of the essussing authoritics
Cascs yhich are pending for long are invariably thosc which
involve some problem ahd, therefore, requirc more attention
than others. . But prassure for dispssals understandably
caeusgs an aversicn among asscssing off icers toyards old
casas as they bring little rcuard in terms of number of

dispcsalse

The system of obtaining approval of highar
authorities also seams to be@ another factor rasponsible for
holding up disposal of cascs involving large cstatese Under

excecutive instructicns, cases where the assessed PV ranges
Bs & lakh and

1

betwecn / r. 2 lakh -~re tc bo approvad by Daputy Controgllers
of ED while those with PV excoeding R 20 lakh require the
approvai of the Joniroller of EBe Tho system of approval

is time~consuminge Not unoften, cases put up for approval
from beloy «=> -...0 ___" ":° __.oo furtha inguiry or |
examination which usually gets a lgu priority fram the
‘asseSSing officers .. compared to cdses which they themscluas

can dispose of.
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If the disposal of pending cases is to bo spaadoed
up somz 2xperiencaed officers - and therc ars extramely
knowledgeable and carnest officurs in the ED circlas in
Contres like Bombay and Calcutta - should be sparcd from
routing work and allowed to concentrate only on such

casas without any prussure for numberse. Simultancously, the

[4)

ystems obtaining ecarlicr for assigning the jurisdiction
v

or casas involving PV exceeding a certain velue (say R 20

= O

akh) to the Deputy Controller may be rocvived so that the
recsponsibility of not merely approval but compleation of big

casas lics with them.

‘The staff pusition of the ED circles also needs to
bo strecngthenaede Available information showod that
vacancies in ED circles remain unfilled for long ‘periods,
resulting in pressﬁre on the existing staffe Thaere should
also be some special incentive for working in an ED circle.
The ED Act is/notoriously complex piece of legislation and
its administration requires knowladge of lays not only of
ED but also of several other arcas like succession, transfer
of property, Hindu law, etce as also invoestigative skill of
a high order. Officers working in &D circlws deserve spaciel
pay mora than perhaps in any cther arae of the Income Tax

Dopartmente

In order to prevent accumulation of arrcars, some
time limit for complation of asscssments, appears to be
nececssarys A similar suggoestion has alsc becn made by the
Choksi Committoce and they have also recommended somc period
for purposes of limitatione Whila there is neod for harmony
with the provisions of other direct taxcs Acts in this

respectsit is also nccussary to romember that estate duty
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assessments sometimes involve acutc complexitiss and in any
g85e 3houlId not Sa Eémpiétéd antil thHé complestion of
assessment, if any psnding, under the IT and/or WT Acts.

It will, thereforfe, bt desirable to lay down an alternative
period of limitation linkad to the end of the last
financial year in which assessment under cithor of these

two Acts is complatede

The system of booking cases also calls for some
attentione Discussion with ACsED of tha chargas selacted
for thc study showed that there is no uniformity in the
matter of reporting of dcaths for purposcs of EDe Maintanancg
of records of births and deaths is tho responsibility
of the State government agencicse While in citics and
metropolises this is the responsibility of Municipal
Corporations/Municipalities/Local bodiss and Cantonment
Boards, in the villages such function is performed by
the village pradhan/headmane Under the ED Act there is no
statutory obligation on the Statc government authofitics to
furnish information about deaths to the IT Dapartment.

Under administrative arrangements, the Central Information
Branch in the charge of cach CIT is required to collect this
information from the concerned authoritics and thon pass
them on to the ACsEDe In Bombay it was lcarnmt while report
of deaths used to be received by the ED authoritiocs
ragularly -earlier, these are no longer being rececived nouw
for reasons not knewne It was further learnt that lack of
man=-poweT also caused problems in following up the
information receivede In Ahmedabad information regarding
deaths is being received only from one taluka office in the
territorial jurisdiction of the CED, Ahmedab ad extending over
the districts of Ahmedabad, Sitmendranagar, Banaskantha,

Sabarkantha and Mahsanae UWhilc the pdéition is the same in
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Delhi, in Kanpur informaticn regerding deaths is collected
from the municipal offices Thus there is no systematic
procedure for collection of infeormation regarding doaths

from the records of tha rslavant authoritiose

The ED Act provides for statutory rgporting of
deaths by controlled companies, companics incarporataed
outside India and domcstic compenius under Seéctions 18, and
84 of the ED Act respectivelye. UWhile most of the ACsED
falt that the provisions of these scctions are gensrally
being compiled with by the concer ned companics, they
admitted that they had no machinary to check thz-same. By
and large the ACsED in the charges selectod fcr study arc
meinly ralying on one or more of the Follouing:sdurces fer

finding new assessaes$

(i) Applicetions reccived under Section 56 for

exemption/clearance coertificatee

(ii) ED-IA filed under Section 55 or application
v . For extension of time for submission of such

accounte

(iii) Statutory intimation from companics

- raeferrad to carligre

(iv) Intimation from LIC regarding payment of

claim abova a certain limites

(v) Copiecs of intimation sent by the Trustees of
Provident Fund to the APs/heirs for

production of exemption/clearance certificatcse
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(vi) Intimetion, if any, from concerned autho-
ritiss of tho State government responsible

for maintcnance of records regarding deathse
(vii) Anorymous compleint potitionse

(viii) Cases detectad by the Inspecgp% in the
course of some octher enguiry. / intimations
from IT0s assecsing tho deceesed under the
IT and/or WT Acts as per existing

instructicns ot tho CBDT.

The sample survéy showecd that for disccvering neuw
cas.s tha ACsED arec relying almost wyholly on voluntary
compliance by APs (Table 26 in Part I). This is not a
Qery satisfactory state of affairse. The remedy seems to
lie in forging somz@ arrangements by which authorities under
the State government arc statutorily responsible to intimate
information regarding deaths to the ncarest ACEDe Some
legal framework alrecady exists ih Section 81 of thec ED Act
which empowers the Central governmont to meke arrangement
with the government of any State for the oxchange of such
information as may be necossary for pur poses of lovy and
collection of astate duty under the ED Acte Groator use
should be made-of this provision to Facilitéfﬁ

administratione.

It would help administration and also romove
hardship if the procedures are simplifiede Lines on which
procedure can be simplified for the benefit of small
estates have alraady been indicated in Part I of this Reporte
O0nc more areca in uhidh simplification can bz effectod is to

do away w ith the need of swearing the ED-return bcfore a
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megistrate or a notzfye. There is no such requirement under
the other direct taxes laws. Yet this doaes not stand

in the way of prosecution or other penal measures for
offencese Removal of the requirement-of swearing the
return yould enable yidows to subm.. the accounts of assats
themselves without the need of appeariﬁg bafore =

magistrate or nbfury through a lawygTe

The procedurse for granting relief for qui-k
succession should be éimplified to cut gown délays. The
existing system of obtaining the approval of the Cantral
Board of Direct Taexes docs nut scem to be nocessary.
Furthaer, the application of gquick succagssicn reliof should
be bascd in the light of the spirit of the provision and
not on a narrow legalistic interprotation. It appears that
in some casaos, the relief was denied on the ground that the
balance‘in‘providenﬁ fund assessed on the first death had
takan the Fofm of bank balance at the tims of the sccond
death and thercfore "the same prdperty" was not subjectod

to dutye. This docs not secem to be a rcasonable approachs.

Unlike in tho case of the Income-Tax Act, the-
Estate Duty Act does not require the Assistant Controller
to issue any notice to the accountablc person for submission
of an account before completing asscssmant gx parte under
sub=section (4) of Secticn 58« This lacuna may ba remeaied
by making suitable provision for issue of notice callimg
for submission of accounts before recsort to Section 58(4)
of the ED Acte

Similar ly, unlike in the Incomc=-Tegx: Act there is
no provision for re~opening of an ex=-parte assessmant under
the Estate Duty Act and the only remedy is an appaal to tho
appellate authoritye This may act harshly in thoc case of
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small assosseose It is, thorefore, desireblc to make a
provision in the ED Act for ths reopening of an assessment
on the AP satisfying the ACED regarding tho cause of nan-

submission of accounts within the statutory poriod.

There should be a provision for cherging intoroest
for (late) filing of return and for non-payment of -uty
mandator ily ywith powars to the Controller to waive the
interest in appropriate cascese Guidalipes in this regard
may bc laid down by tha CBDT.

There is no provision in the ED kgt corrasponding
to Section 263 or 264 of the Income Tax Act which gives
revisionary powers to Commissioners in suitable cascs and
casas whare the taxpayer requests for ruu%gionxuithin’a
spacificd periode It is helpful to APS|2 also necessary

in order to safcguard revenudse

Cortain mcasurgs saeem. nieded to streamline the
collection procedure and machinerye. Unlike in the casec
of the other direct taxes lays, collection of cstate duty
is assigned to the revenue authorities in the States; a
certificate is issucd by the Assistant Contraollor to the
Reyenue Collector in the district who collects thoe arrears
of estate duty in the same manner as arrears of land revenucCe
This causcs dolaye Th2 collection procedure through
recovery certificates may be brought in line with the system

in othar direct toxase

fo Qther argaes of roforme Other areas in which changes

in the law or procedure yould help administration, raecuce
scopa for avoidance and minimisec hardship are briasfly
indicatod belouw?
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(i) Bonefits arc becing incroasingly avciled of
by employeces in the organiscer scctor in & fourm which
cludes the net of the ED in the cuent of thoir death.
Examplos arg: lsave selaly, group insuTance bomefits,
Payments made bocause of special risks attaching te tho job
and amounts paid in thaagg?t of death in scrvics though
allowyer! in cvery cass néi@égkribed as "compassionatcfbonofitse
Thosce are claimed as exemptybecing intorest in which the
deceasad nover had'any vested righte Disputss over the
taxability of such items surfaced in the case of He.C. Khanna
Ve HCED and CED ve Re Ramanujame In tha intorest of rcovaenue
and also uniformity and squity (small ustatus may not gat
thevéohafit as they may not be in a position to go to the
court) it is nccessary to make it cloear that 211 payments
aqtuélly recaived from an employer by tha hoirs of a doceasced
cmployee should be included in the ED base in tho same way as
proceceds of insurance policios irrespactive of whethor the
deccased had any vasted right thoerein or note Tha basic
egxemption should take care of hardship, if any, to lagatces
of small a2statase In addition, oxcempticn may be given
specifically for payments on death dus te accident whils on

duty{

(ii) Preomia paid on policies taken under theo
Married Women's Property Act should boe dzemed to bo gifts
inter-vivose Theo Choksi Committee also drew attention to

the need for a clarificationary amendment on this issuGe

(iii) At present, refund of duties bnaid cannot be
raofusad in cases whare thec tax department profers an appgal
ageinst the order of the appellate authorities even if there
is reason to believe that such refund may be prejudicial to

ravenus8. There is a provision in thc IT Act to bar rafund in
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such casese A similar provision may be incorporated in the
EJ Act tooe Howcver, interest should be paid on delaysd

refundse

(iv) ED should not be allowed to bs deducted fram
the PV as a liabilitye The position scoms to be unclear
at prosent. It is noticéd that duty provisionally payable
for large estataes is ofton roduced in this manner with

consequential loss to revenuc in torms of intarcste

(v) Under the rocent amencment,rule 1BB of the WT
Rules has bsen made applicable tc one rusidential property
in ED assessments, whether the property is ocuwner-occupied
a note -The extension of the rulc to propertics other than
one self-occupied house doas not scem to ba justified, or

egven intended and so the position needs to be made eleare

(vi) An ingenious mathod of avoiding ED has been
devised drawing on the decision of the House of Llordsin the
well-known Rally's case, knoun as the method of fgrafting®.
Duty is avoided by this method by the purchase of an
interest in expectancy by the life tenant so that when the
life tepant dies no property passes to the remainderngn.e
It scems this (device has bacn resorted to in some cases in
Bombaye Some legislative action seems ncecded to stop this

practicae

(vii) Afoeuw sactions of the ED Act seem to have lost
their rationale with the passage of time and may be delét@d,
cege, saction 25 (income of sottled property acquired on death

of spouse) and scction 29 (settled'praperty in raospoct of

which duty has been paid on thae death of tho deceased spouse)-
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Thase tuo scctions would alss become all the more unncce-
ssary if gifts and bequests arc integrated cven partially
and transfers betucen spouscs are coxemptode Scecticn 29
does not scem to be «required in any case as in normal
circumstances the quick succession relicf provision should
teke carc of the problome Scction 8 also scems to be
redundant as gifts made within the critical period will be

included in the PV undor tho proposcd schomce

(viii) Undet recant notification (Nos GSR 513 of
April 29, 1980) issued uncer the ED Act reliof is grantod
under Section 33(2) to boquests for charitivee But gifts
to charitics made yithin six months boforc dcath arc
taxablece This is anomalouss If gifts to cheritics . .
taking offect aftor decath are axDthcd, there is no roason
why such giffs if made before death éhould be taxecde Tho

anomaly should be removiede

(ix) _Although section 7 m ovides for lovy of dut
on intergst ceasing on death, in & case where the deccased
have right to roside in a property frec of ront,duty could
not be charged on the value of such right cecasing,an death
because of a ruling by the High Court to the effecct that
such an_igférest’if it is to bc decmed to pass mugt ex tend
to the whole or part of the income of the property (D.J.,
Gajdar ve CED)e Since in this casc the deccassd did mot
have any intsrest in thc income of thu proporty, sach
interaest, it was helc by the court, could not be computed-
in the manner provided in thc ED Act and rulcs (rule 40).
This can.bc a»sdurce of censidorable base crosion and neccds
to bc guardod againste Right to residc in a house or part

thorscsf can be valudd on the basis of preveailing markat rentse
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Concluding rcomarks

A number of suggestions have boen put foruaerd in
the preceding paragraphs for the raeform of tho capital
taxes in Indiae. Theugh the focus is on improvement of the
operation of the ED and the GT, the suggestions cmbrace tho
wealth tax and capital gains tex alsos Based on tho
conclusion that taxas on inheritances and gifts havs an
important role to nlay in tho tax system, tho rcoform
proposals seek to indicate the lincs on which ligislative
and administrative mcuasurces may be takcn to stre-gthon
their efficacy, improve ocquity, remove anomaliss and

reduce hardshipe

The main objoctive of the varicus suggastions put
forwsrd in this study is to cnsurc that tho base of tha
transfer taxes is widencd while the rates are reduceds No
doubt, as argued by tho Asprey Committee, a highly
progressive tax on estates passing on death does not havp the
ill effects of progression in income taxe Nevertheloss,‘it
cannot however be over looked that progressive rates by
themselves are of no avail z2nd often lecad to evasion which
cannot bc sasily counterade Thereforae, while maintaining
a degree of progression in the rates, it is necessary to
see how the base of the ED and tha GT can be widened so
that the effective ipcidence docs not fiverge widely from

the nominal rates.

Administration of taxes is not simpla anywhere, more
s0 in india with under-staffod and poofly cquipped officase
Thoe task of administration can however be simplified a lot
if the taxes arc well-strictured and the laus oriented |
cloarly to tho objectivess It is hoped that the zxercise

undertalen here would be of some héih towards this cende



Appendix 1

A NOTE ON SECTION 10 OF THE ESTATE DUTY ACT, 1953

Under the scheme of transfuor taxation in India
boquests are taxed indepondently of lifo=time giftse
Gifts inter vivos arc ordiparily not liable to bo
included in the principal valuc (R ) of tho cstate if
made beyond two yoars bofore death (gifts to charity made
beyond six months arc not iacluded)s In arfder howocver that
the exclusion of gifts from the ED base except thaose made
within the stipulated period doss not facilitste .voiionce,
certain provisions were incorporatecd in the ED Act right
from the baginning whereby gifts which are not baonafide or
which entail scme roscrvation of intcerust by the Jzczased
arc decmed to pass on the death of tho transferore Hmong
the provisiors in the ED Act which so authorisa theo
inclusion of assots of which the title did not belong to
the deccased at the time of dcath in order to countoer
avoidance through inter vivos transfars, tho notable oncs

are -sections 10, 11, and 12.

Section 11 applics whzre the property in which
an intorest limited toc cuasc on death was disposert of or
determinaed before death but such disposition was made
uithin‘a pariod of two ycars priof to docath (six months
in the case of dispositions in favour of cheritios)e
Scction 12 deals with property compriscd in a settloment
made by-the deceased reserving for himself For life any
interest in tho scttlcd property or a right to regcin'the
trust fund, whilc scction 10 is mecant to bring within the
tax basec all gif ts whenever madec, where the disposition
was not bonafide or any intcrest was rotainced by the

deccased in the property either in law or in facte



- 155 =

While all the three sactions asply to dispositions
of property or interost therein mads during one's life=-time,
the ambit of section 10 is wider than that of tha othar
two in that ,unlike scction 11, it applics to thc disposition
of any property or inturast in property and not just interest
limited toc ccase on doath and, unlike section 12, its
application turns not merely on thae roservetion of ény
anforceeble right by thce donor in tho gifted property but
also on the physical exclusicn cof tha danor frem the
onjoyment of the property at lcast for the critical periocd.
The intention underlying - scction 10 cobviously is to
dufeat avoidance of ED through tho device of sham or
inaffectual giftse The section however hes lost much of
its efficacy through judiciel rulings and alsc through

subsaquent amendments in tho lauws

Framed on the lines of a similar provision in the
nos cdefunct death duty law of UK, section 10 of thes
Indian ED Act was initially given a fairly strict inter-
-protation by the Supreme Court (SC) in India as by the
Privy Council in UK In the leading case on thc subjcct,
a docedent had transferred ¢ house property to his sons
more than two years before his death without resarving any
right or interest onforceable in leaw but continuad to
reside in it till his dcathe The SC ruled that the property.
passed on the death of the transferor baecause of. the fact
that he was not actually excluded from the use of the
propertye The conditions stipulated in the section uere
analysed by the SC in this context with the following

cbservations$

"Tha crux of the section lies in two partss
(1) thd donor must banefide have assumed
possassion and e@njoyment of the property,
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which is the subject matter of the gift, to
the exclusicn of the donor immediately upon
the gift, and (2) the donze must have
retained such possession and enjoyment of the
property to the entire exclusion of the donor
or of any benefit to him by contract or
otherwisee The sccond part of the saction
has two limbs$¢ the deceassd must be entirely
excluded (i) from the property, and (ii) from
any banefit by contract or otheryise.?
(George Da Costa ve. CED)

It follows thet scection 10 comes into oparation
if any one of the conditions is violatede 1In Da Costa's
case the SC haeld that scction 10 was applicable as the
conditions leid dowun in trne first limb of the sacond

part were not satisficre

The SC also laid ¢own certain propositions: for
testing whether the conditions enjoined by the different
parts as well as limbs of section 10 are satisfied or note
The term "possession® contemplated in the exprassion
"nossession and enjoyment™ neec not be actual physical
possaession but would include constructive possession
(2ege, rocaipt of rent from the property), that is, such
possession as the nature and circumstance of the proporty
would allowe It was also held that the yords fiby contract
or otherwise®™ in the second limb of the second rart would
not control the words "to the entire exolusion of the
donor™ in the first limbs In othor wards, in order to
invoke thoe ssction it was not nocassary that the
pos session of the donor of the property must be reforable
to some contractual or other arrangement enforceable in

lay or in cquity.
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It was also made cluer by the SC that thc fact
that constructive possession of -the proparty remainzd
with the donee would not satisfy tﬁe\First limb of tho
sccond part if the donor hapﬁened to be in physical
gnjoyment or use of the propertye In such a-caso
possassion by tha donor would not be incompatible with
that by the doneae As rogards the second limb of ths
sacond part, the court made it clear that the cxpression
Mhy contract or otherwise® appeering in the sccticn must

be construed ejusdem genperis so that the word MothorwiscH

must mezan some kind of lagal obligaticon or some trapsactian
anforceable in law or in cquity which may confer banefit
upon the deceascde Fdr tasting whethaer the rleceasod had
been oxcluded from possession, the question of ;roscrvation

of any lagally enforceable right was irrelcvant.

Even though the section undaer revieu was given
a strict interpretation in the case mantioned above by the
highest judicial authority of the country, scveral factors
have undermined its potency over the yzarse Tho main
factors yhich have tended to weaken its efficacy arc

briefly enumerated balouws.

(i) Although it is virtually a reproduction of
the corresponding provision of the UK Finance Act of
1894, right from its inception the scope of the secticn
in the Indian law has bocen narrower than it was in the
UK lawe While referring to "property taken under any
girt", section 10 of the Indian ED Act provides that such
propaerty shall be deamed to pass "to the extent™ that bona
fide possession and enjoyment was not immediately_éssumod

by the donce and thenceforyard ratainc® to the ontire
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exclusion of the donor or of any benefit to him by
contract or otharwises The incorporation of thz gualifying
expression "to the extent® constituted a doparturc from

the corresponding provisions of the UK and Australian
statutese Of course, the courts here have haold that if

the property in respoct of which the donor has not been
excluded is not specificd or defined or otharwise indicated
with procision so that it cannot bs prodiczted to which
particular part of thoe gifted property the infringement of the
conditions (2ege, Taservation or usec by the deceased)
related, the cntire property would be doume to pass
(Rashmohan Chatterjec ve CED: CED ve Parvati dmmal)e

Nover theless the words "to the extont® act as a constraint

on the ambit of the preovision in the Indian lawe

(ii) Despite the SC's ruling in Da Costa's casa,
some High Courts have taksn the vicw that continued
residence of the donot in a property given away to a
spouse will not suffice to justify the application of
section 10 on the ground that such an interpretetion would
go against public policye The reasoning advanced for this

vicw 1is thats

M™Nc construction should be put on the Estate
Duty Act so as to be against the public policy
to -the extent that whercver a husband makas a
gift of a property to .his wife hc should lose
both the property and The wife®e (Shamsun
Mansur ve CED)e

This vicw was subsequently upheld by the 3C in another case

(CED v Umesh Rudra)e
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(iii) 1In a2 saerios of casuss the SC hes held that
transfor of moniss by book entry in the account of a firm
will not attract section 10 even:if the transferor continues
to be a partner in it after such transfor is madee In a
case whara gif ts were made by book entry by tho deccased
who happened to be a partner in the firm to his sors
and daughter who too were partners in the firm and the
amounts remaincd with the firm .till his death, SC
nogatived the application of section 10 (CED v. NeR «R amar atnam) «
In anothar similar casc wherc the proprigtor of a businoss
transferred monias to his sons by buok antry and later took
them in as partners, the application ofscction 10 was barred
(CED ve R.V. Visyanathan)e In a cesc decidad carlier SC  had
te 1d that section 10 is not applicable where tho doceased
let out a property to a firm in which he was a partnor
and the house was given away to his two sons, and the
firm paid Tent to the donees. The deccasad had also givaen
monies to his sons by book ontricese. Neithor the value of the
house nar the gift of the monies could be brought under
the charge of ED by invoking snction 10 (CED v. C.R.

Ramachandra Gounder) s

The decisions citad above diverge from the decision
of the Privy Council in the celabrated case of Clifford
John Chick ve Commissioner of Stamp Dut‘.ies whera, ander
gssentially similer ‘circumstancus, application of
provisions analogous to section 10 was uphelde The SC
in India drew a distinction betucen John Chick's case
and the cases which vent upto it (referred toc abova) by
arguing that saction 10 will apply only where the possession
and enjoyment of the transferred csset is relatad to the
asscet itsclf but uéuld have no application where the

possessicn and anjoyment is darived from somathing cutside
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it such a partnership righte Explaining the principles
to be followed in deciding such cases, the SC has

observed in a recent case?

"yhen a property is gifted by a donmor the
possassion and enjoyment of which is allouwed
to a partnership firm in which the donor is a
partner, when the mere fact of the donor
sharing the enjoyment or the benefit in the
property is not sufficient for the application
of section 10 of the Act until and unless such
enjoyment or benefit is cleerly referable to
the gift, i.ce, to the parting uith such a
enjoyment oT benefit by the dones cr psrmitting
the donor to share them out of the bundle of
rights gifted in the property.™

(CED ve Kamlavati)

Even with the clarification given by the SC
reproduced above, one cannot help Feéling that the
distinction sought to be drawn is somewhat hair-splitting
and is not based on any difference of substances In
~ sum, the requirement of total physical exclusion of the
donor from a transferred ass~t to avoid estate taxation
has been reduced virtually to a nullity in the case of
transfers of several important categoriese Its scope has
also been limited guite considerably by the introduction
of the second proviso and also by the exemption granted
under section 33(1)(0) for gifts to relatives of

specified categoriese

- (iv) Contrary to the vieuw taken by judicial
authorities in UK, courts in India have held that "the
berefit by contract or otherwise® occurring in the section
must be referable to the property gifted. It was settled
‘lay in England when the death duties were abolished, that
for the corresponding provision of the death duty laus to
be attrected, it was not imperative that the benefit
should have been reserved in the gifted property itsclfe

1t would be enough if the benefit was rescrved as a part
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of the transaction relating to tha gifte Thus, whorec
in consideration of a gift of a sum of mongy the donee
it

was hald to have been reserved (A«.G. ve Worrally Ste

-b

ccnvenanted to pay an annuity to the donor, & bone

Aubyn ve AG)e It was assumecd that the same principle
would apply in India and was in fact appliad by some
High Courts (e@ege, in S. Khatoon ve CED, Ke Samsuddin
Ve CED) until the SC rulaed othorwisce In the case which
went up in appeal the 5C hoeld that the bonsfit must be

charged upon the propertics gifted (CED ve Kanakasabai)e

(v) The scction has lost much of its teath
and in fact its relevance af tor the amendments made in the
ED Act in. 1965+ One. of the amendments (inserting a new
Proviso to section 10) provided that a housc property
(of part othoreof) given by a decadent to a spousz, son,
daughter, brothaer or sister shall not bc deemed to pass
on his death by reason only of his resideace thercaine
Under the other provision introduced in 1965 ;Sbction 33(1)
(027 propeTty given away to a spousc, son, daughter,
brother or sister beyond a périod of five years bafore
decath shall not he taxer to EDsit is chargeable undar
the GT Acte Therefore, the present position is that gifts
to relatives of the specified category orc not dutisblo if
made bayond five years bafore death irrecspective of whether
the donor reseryad any right or continued to be in
possession of thao object of the gift’‘or note By virtue
of the amendmant to scction 10,in the case of the gift of
a house made to any such relative yithin the critical
period of five yeers, duty will not be chargeable merely
by rcason of residence. That is to say, in such 2 casae the
property will be deemed to pass aonly if the gift happans
to fall within a period of two years before deathe
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It may thus be sizan that scction 10 now aprlios
mainly to gifts made to persons outsids tha specifiod
rclationship with the decsdente UWhore gift tax is
chargeable, gifts to spocified category of relatives are
not includible if made beyond five years bafore doathe
House property given away to such reletives within five
years but beyond tuo ycars before death is alsoc not
liable tc ED unless there is some rgservetion by tho
donor or the decoaesad cuntinvas to anjoy it cven after making

the gift but not merely because of rusidencae

(vi) Rlthough section 10 can bo applied whoro
any baneficial intorest is rescerver in proparty scttled
on a raligious trust (debuttar property), in tho case of
a wakf the saction is of no halpe E&yon in tha case of a
Shebait of a Hindu reoligious trust, thc section may not
be of any aveil if it can bc shown that the benefit was re=-
servad only in the exercise of the office af a trustee

as for example in the cass of Satyenarayan 3agla ve. CED.



Appendix 2

DISCRETIONARY TRUST AS A MEDIUM FOR AVOIDANCE
OF ESTATE-DUTY

A trust is an obligation annaxed to thc ownership
of property, arising out of confidencec reposed in and
accepted by the owner for the benefit of another or othors
and of another and the ownoer himself. A trust is created
when tha author of the trust indicates with rcasonable
certainty his intantion to croete a trust accompanied by,
except in the casa of a2 will or yhere he constitutes:
himself the trustee, complete divestment of ownership in
favour of the trustees, the purposc of tho trust, thc
bene%;ciaries and the trust propertys Other than in tho
cascfa testamentary trust, no deed is cssential for setting
up a trust except where the subjoect matter is immovable

propertye

Depanding upon the composition of the beneficiaries,
a trust can be public or privatce A privats trust falls
undar two catagoriss,namely,absolute or specific and
discretionarye In an absolute or specific trust, tho
beneficiaries and their specific shares in the income or.
property of the trust arc . determinate, while in a discre=-
tionary trust the inceme of the trust fund can be
allocated among the beneficiaries at the discration of the
trusteese A discrationary trust can be exhaustive or
non=exhaustives It is exhaustive where the trustecs are
required to distribute the whole of the income of the trust.
It is none-sxhaustive yhere the ‘trustees are given the
discretion not to apply the whole of thc income for the
benefit of the discrationary bencficiarics but to accumulate
the portion not so paid or applicde..
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In a scnsoycroation of a trust amounts to transfer
of property and thorcfore attracts the gift taxe UWhere
the share of the benoficiariocs is specified, on tha death
of anyone of them the interest ccesing on death attracts
cstate dutys Even though ouwnarship doas not changeyduty
is charged whenevar there is a change of benoeficial
ownurshipe The problem ariscs yhere the trusts ara
discrationarye. For on the death of a beneficiary of Sﬁch
a trust, it is not possiblc to ascertain the valuz of tha
interest cecasing on deathe Hpart from tha fecility of
income and wcalth splitting, a discrotionary trust makos it
virtually impossiblc to apply the ED taxas in tho cvant of

any death among tht bonoficiarisse

Under thc schemo of Indian Estato Buty Act cesscr
of interest including interost in trust income is
dcemed to be property passing on death liable te be taxed
and such interest is valucd on a pro rata basis with
refagrence to the aggrogate value of the propertias of the
truste The absencc of any provision to tax casser of
interest led to the PraCthu Df/iunbratlbn—SKlPPlng
transfors in the USA. Tho anactment of the noonoration=
skipping transfor tax in 1976 was designcd to counter this
practices Such gencratl on-skipping was not poSsine'in '
India as interest ceasing on death has been taxed to
gstate duty right from the inception. Settlcements where
the settler rasserved any interest are also deemed to pass on
death unlass the intercst is surrenderaed well boefore
critical period of tuo yzarse It is the death of a
benef iciary of a discr.tionary .trust which docs not give
rise to any quantifiable devolution of property which can
be subjected to the ostatc dutye The advantagus of a

discroticnary trust ares
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(i) If tho settlor has survived the statutory
par iod of two yzars hc can produce a situation whorz the
assats neither belong to him nor toc the bencficiariese
They will beslong to the trustee who holds them in a
fiduciary capacity and, since he dows not have any |
be neficial intercest, there is no passing of property on

his deathe

(ii) Provided there z1e at lsast throe benof ici-
arivs,no uvstate duty is ettracted upon the death of any
of them, the rcason for this ocxemption boing that cvory
beneficiary's interest is dependent upon the oxsrcise of
tho trustee's discretion in his or her favoure Outy will,
of course, becoume peyablec on the death of th:e last but
one beneficiary, when the cstate passes absolutely to the
sufvivaor or what remains then of the propoerty, iece,
whon thero is actual distributicn of caritale In order to
prevent the beneficiarices of a discretionary trust falling
below two and thercby postpone the dey of doom,an attompt
is made to include as many living mambers of thce family

as possible as beonaficiaricse

Where a discretionary trust is crcated through a
will, on thc dcath of thc settlor thc property passas
undaer the general provision of the ED Act, namaly,'l
scction 5¢ Similar is the position where a discretionary
trust comes to an end following a daathe Where the
trustees of a discretionary trust are requirad to follou
the instructions of the settlor from time to tima, the
gntira trusé property passas on‘tha settlor's deathe
Where the settlor is also one of thc objgcts of tho trust,
it has been hold that it amounts to reservation of 1ntorust

<%

and comes ulthln tho ambit of thu antl—@v01dancb prov181nns
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of soction 12 of the ED Act. UWhere thc sharss arc cloerly
definad, mere discretion on the part of the trustaecs to
apply the income for the bensfit of e beneficiary will not
be enough to defeat lavy of duty (SC in Mzhendre Rambhai
Patel)e In other words, a discretionery trust docs not
comé@ into being unless therc is complote discrotion to the
trusiee in the matter of timing and distribution of the
bunafitse

Despite the restricticns imposed in the law, with a
little thought and caution, a person can so arrange his
affairs through thoe medium of a discrotioncery trust that ha
can avoid orf rcduce the payment of @Sﬁate dutye To tackla
the problem, some fairly suecping measuras woere taken in
UK in 1969 whereby it was provided that upon tho ecath of
eny one banoficiary, a proportion of the corpus equal to
the propor'tion of income that has in fact been paid to the
beneficiary ovar the ycars will bo'brought under taxation
in the same way as interests in possessione UWith the
introduction of the CTT, an entirely new scheme aof taxation
of property settled on discretionary trust has bezsn
introduced in uwhich the foecal point of chearge is the
occasion of a capital distribution out of the sattled
propertye. 3cope of the charge was extendad by certain
daeming érovisions under which capital is deumid to have

bazen distributed on certain occcasianse

In India, discretionary trusts have been the
subject of legislative attention in recent ycarse The
income of a trust is texacd at a flat ratc of 65 per cant
if the shares of the beneficiarias arc unknown or
inceteryintce Similarly, tho yealth of such trusts is

taxable at the ratc of 3 per cent or at the appropriate rate
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applicable if such asscts are held by a resident citizen

of India, whichuver is more beneficial to rovecnuse It may
thus bo seen that discrotionary trusts cannct avoid taxation
altogother and, therefore,aggg;kind of mcasures taken under
the CTT in UK or under thq[ganaration-skipping transfar tax
in USA may:not bc callad for herse Howevory thore ara
certain exceptions from the application of thae flat ratos of
income tax and wealth tax in the case of cortein catsgorics
of discrotionary trust which oran up sconpec for avoidancaes.
For instance, the flat rate of 3 per ceont weelth tax is not

applicablc in tha following casuss?

(a) Whaere the trust has bzen declarcd by a parson b
y y

will and such trust is the only trust so doclared by hime

(b) Where none of the benaficiarics has not wealth
exceeding the amount not chargséable to wcalth tax or is

a beneficiary under any othor truste

(c) Where the assats are held under a trust bona fido
created by a non-tastamentary instrument beforc March 1,
1970 exclusively for the bernafit of the dopendent relatives
of the settlore.

(d) Wherc the trust is creatad bona fide for tho bencfit

of persons employed in businass/profession of tho assesscce

Hance, it scems necessary to onsure that proporties sattled
on a discretionary trust arc also subjected to somc tax

when a beneficiary dicse
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Ona u%ﬁ/of agnsuring this would bo to formulcte

a scheme whereyge discretionpary trust creoated by
inter vivos transfer will attract the usual gift taxe

Where the trust comos into existence aftor the doath of
the scttlor,tax will bo charged on the property in fulle
When e bonoficiary dics, a fraction of tho trust procerty
may bc brought undcr chargs taking the share of =211
benceficiaries to be :qual unloss spocified othurwisce
Alternatively, the propsrty of tho trust may Lo subjocted
to periodic tex of say 25 per cint gvery 10 yaars as undor

tho CTT of the ukd{

1/ For a detailed outlinc of a schomo
counter avoidance through tho medium of
discretionary trusts see Goodhart, We (1980).



Rppendix 3

Extracts from Full Roport of th:z Taxation_Rouiau

Committece, Government of Australia (1975)

CHAPTER 242 APPENDIX C
SITUS OF ASSETS

24¢C1e Tho common law has various technical .rulos for
dotermining the situs of an item of propertye Thosc rules
are basod largoly on considerations of convenizgncce Somo
Australian taxing logislation has relicd exclusively on the
common law ruloss the present Estate Duty Assessment Act,
for axample, contains no tulocs as to the situs of assaotse.
Othor Australian taxing ldgislation has modif ice thoe

common law rulcs to some extent by introducing rulos
applying in particular situations? suction 13 of tho

Gift Duty Assossment Act contains a numbar of rulus of

this sorte

24¢C2. In the Committee's view the common law ruleos are not
alyays appropriatc in this contexte in cor tain arcas,
includingbspeciality debts and interosts in trust ustates,
they have bsen used in *he past to avoid texe The modifica-
tions to the common law rules in tho Gift Duty Asscssmont
Act arc inadequate in some instances and go too Far in
otherse For cxample, tha Act ignores thc problom of
detefmining the situs of a trust usstate, yot treats sharacs
in a company incorporated outside mAustralia as being
situated in this country if the shearcs ara listed on a
branch register of a company in Australiae Sharcs in a
company incorfporated in Australia should be taxable undor
Australian leaw ifresp:ctiva of whére the register on uwhich
the shares arc listaed is kept, since the company is

substantially dependant on Australian lau for its oxistance
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and continuances For tha same rcason, shares in 2 company
incorporated outside Australia should not bo troated as
being situated in this country even where thay arc listed

on a register in hustraliae In tho case of a trust .stats,
the common law rulues, which depend on how far the
administration of the trust estate has rrocaoded, should not
be followede #An interest in a trust sstate, fully adminis-
tered or otherwise, cught to ba treatsd as situsted in
Rustralia only in so far as any of tho asscts of tho trust
astate ars, on the reolovant date, situated in #Australiae

In determining the extent of the Austrelian asscts, thoso
liabilitics of the trust gstete not charged ccainst rarticular
asscts should be apportionaed over all tho assstse  Tho
Committee can see no justification for imposing a tax on an
asset merocly baocause onc or more of the trustevs raside in
Rustralia or for meking the liability foT tax depend on

whether or not a trust cstate has beon fully administorede

24eC3e Tho rules contained in Article III of tho estate duty
convention beotueen the United States and Austrelia provide
a roasonable balancae The Committeas thercfnre proposas the

following rulecs, basad on that conventions

(a) Immovable propsrty (held otherwise than by
way of secutity) should be doemed to ba
situated at tho place where thu land

conceTnaed is loccatcde

(b) Tangible movable property (hsld otheruisc
than by way of sccurity and othor than
property for yhich specific provision is
made) and bank cF currency notcs and other

forms of currency raecognised as legal tender
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(d)

(e)
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at thc placc of isswuc should ba dosmed to
be situated at the place where thet
property or currency is located, or, if in

transitu, at thc placc of destinatione

Debts (inclucing bonds othar than those
reforred to in (d), bills of cxchangzs and
promissory notes, whether negotieble or not),
scocurad or unsscured and whather under scal

or not, excluding ths forms of indebtedness
for wyhich specific provision is made elseyhere
in these recommendations; should be deemed

to be situated at the nlace where the debtor

is residents Howsver, if the debtor, at the

“time when the debt is to be valuasd has an

established place of business in the country
in which the owner of the debt was domiciled
and the debts were incurred in carrying on the
business of that establishment, the debts so
incurred should be deemed to be situated in

that countrye

Bonds, stocks, debentures, and othsr debts
being securities, issued by any government,
municipality or public authority should be .
deemed to be situated at the place yhere that
government, municipality or public authority

is locateds

Bank accounts should be deemed to be situated
at the place wuhere the bank or branch
thereof, at which the acom unt was kept, is

locatede.
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Monasys, payable under a policy of insurance

oT under an annuity contrect, whether under
seal or not, should be deemed to be situated
where the policy or annuity contract provides
that the monsys are payable; or, if the policy
orf annuity contract does not provide where the

moneys are payable:

(i) at the place of incorporation, in

tihe ooz of @ companyg or

(ii) at thz slace of residence of the person
by whom the moneys arc payable, in any

other caseas

R partnership should be deemed to be situated
at the place where the business of the
partnership is carried on,; but only to the
extent of the partnsrship business at that

placce

Ships and aircreaft and shares thereof should
be deemed to be situated at the place of

registration of the ship or aircrafte

Goodwill a#s a trade, business or professional
asset should be deemed fq be situated at the
place where the trads, busingss or profaession

to which it pertains is carried on

Patents, trade-marks and designs should be

deemed to be situated at the place where they

are registered.
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Copyright, franchises, armd rights or
licences to use any copyrighted material,
patent, trade~mark or design should be
deemed to be situated at the place where the

rights arising therefrom are exercisablee.

Rights or causes of action ex delicto
suTviving for the benefit of an =state of a
deceased person should be desmed to be
situated at the place where such rights or

causes of action arose.

Judgment debts should be deemed to be
situated at the place yhere the judgmnent is

obtainede

shares in a company should be deemed to be
situated at the place where the company is

incorporatede

An interest in a trust estate, whether
fully administered or otherwise, should be
deemed tu be situated in Australia orlky in
'so far as any of the trust assets are
situated in Australiaz provided that -the
lisbilities of the trust estate which are
not charged against any particular asset may,
if the trustee so elects, be apportioned r
between the Australian and ex-Australian
assets on the basis of their respsctive
values but, if the trustee does not so
elect, shall be treated as baing charged

against the ex-Australian assetse



SUMMARY OF CONCLUSIONS AND RECOMMENDAT IONS

Part I

1e«  The contribution of thc astate duty (ED) and the
gift tax (GT) to the tax revenuz of the Governmant is
not only small = it nevor excesded 0«5 per cent of the
gross tax revenue of the Centre (i.c., before sharing
with the Status) - th% share of the two taxes together

in the tax revenues oféﬁvntre has declined steadily over

the last two decadese

e During the period 1960-61 to 1979-80 revenuc from
the ED grew at the rate of 7.5 per cent per annum and that
from the KD and the GT teken togethur at the rate of 8e5
per cent per annum as against a growth ratz of about 14
per cent in the gross tax revenue of the Certree The
revenue from the WT and stamps and ruogistration grow at a
faster rate (13 per cent and 11«6 per cent raspectively).
than that from the ED and GT but the grouth of the tax
revenue of tho Centre and the Statcs taken togother has

been even fastoer (143 par cant)e

e While there has becn some grouwth in the yield of

the ED g¢ current prices - though at a much laser rate
than that of the total tax revenue of the Govaernment - in
rcal terms the growth has been virtually insigaif icante

At 1960-~61 prices the total revenuc from tho ED and the GT
increased from R 4 crore . in 1960-61 to R 7 crore in
1979=80.

4o As a revenue soufce, the ED has not been very
responsivé‘to increase in the GOPe The buoyancy cf
revenue from ES with respect to GDOP works out to 0677 for
the period 1960~-80. If allowancc is made .for the impact of
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the discretionay changes made during the period the
ezlasticity of the ED might turn out to bz greater than its
buoyancy but is unlikely to be greater than 1.

. Se The elesticity of revenue from the ED yould be
loess than unity also with raespect to the rate of growth of
capital in the country or tho rate of appraciation oftha2 velucof

sszoteyparticularly, real astatese

Ge There has bean a trend towards a fall in the sharec
of estates of Rs 5 lakh and above in the tQtal assossaed
value of estates coming under the EDe In tho w2alth tax
assessments the proportion of tax~payers worth fs 5 lakh
or more also appoars to have decreased but thoir share in
the not wealth assessed has not registercd a comménsur atc
declinee This indicates a trend towards lessaning of
concantration in inherited wealth in which ED may have

played a parte.

Te The grouth of ED demand raised during the period
1970~71 to 1981-82 works out to 4.6 per cent per annum
while that of collections comes to 69 per cent. The
elasticity of collections with respect to demand works
out to 1e47. The low yield of tha ED cannot, therefocre,
be attributed to any seriocus drag in cocllaction. The
causes of low yiaeld haves therefore, t o be looksd for on

thé side of demand rather than Collections.

Be A comparison of the figures of ED ass@ssme nts with
those of WT suggests that there may be laakagés
particularly in the upper value brackets,affecting the
grouth of the base of the ED either through avoidencae or

gvasione
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9 The possibility of evasion cannot be ruled out
specially with the increase in the maximum marginal réta
from 40 to 85 per cent since the mid=1960s. Along with
inflation the increasc in the rates casts a hzavy burden

on the lcgatees of large cstates which cannot but accentudts

tha tendency to cvadee

10 The average assessed valuc of cstates nag raegis-
tered a declineg in recent yearse While the average value
was around 1-?2 lghﬂdjin 1960~61 and 182 laknh 1in 1961-62,
it stood at Rs 1.614}n 1978=~79-and Rs 1468 lakh in 1979-80.
Jeclime in the mortality rates may have led to a fall in

the aggregate value of the cstates coming within ths purvicw
of the ED annually but does not explain the decline in the

average asscessed valuc of the ostatese

11 Valuation constitutes the central problem in ED
assassments Samplc survey has shown that as much as 70 per
cent of the variations betuween roturned and assessed PV
are accounted for by differences in the valuation of movable

and immovable assetse

12 The slow growth of the basc of the EL is partly
attributable also to the weakncsses in the administratione
Tha ED Act is a notoriously complicated piece of legisla-
tione This, together with the absence of any time limit

on the complation of the assessment results in delays in

the complction of assessment of large cstatcs which somctimes
drag on for morc than 10 y2crse A roviou o@??ou samplc cascs
showed that formidable problems arc sometimes cncountered

in the -ssessment of large estates and the difficulties are
of tan compuunded by disputes amongst accountablc persons for
the duty, court orders rugarding titles to certain properties

and so one
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134 The cost of administration of EO Act is quite
high relatively to that of other taxcse With thc slou
grouth of collections the proportion of cost of
administration to recvenue from the ED is stcadily going
up, and now stands at 7-8 per cent as comparccd to about

3 per cent for income taxe

14 The cost of compliance scems to be qui=no highe
Over 75 per cent of the dutiable cases is handlad by

lawyerse Even for obtaining an exemption certificata,
the APs find it necessary to engage recproscntatives in

about 25 per cent of the cascse

15 There is not much substance in the commonly held
belicef that heirs of persons of small meams arc subjocted
to delay and harrassment in the matter of obtaining
clearance certificatese Tho broad picture which emerges
from a sample survey undaertaken for this study is that,
while there is some delay in a fow cases (5 per cent),

clearance is given by and largc within a month or sos

16 In order to remove the hardships of heirs, of small
estates comprising balances to provident/ syperannuation
funds, ctce, a simplification of the rclevant law and rules
is needed so that the trustees of these funds are absolved
of all responsibilities while relcasing balances not

exceeding a cortain limite



Part 1I

1e Considurations of equity end the objectivc of
reduction of inequalities call for taxaticn of capital in

someé forme

2e The casc for taxing wealth cn an annual bhasis is
not as porsuasive as is sometimos made out on fresarve
powaer® and efficiency groundse The balance of considor-
ations suggests that the tuox on copital should be dosigne
~to tax transfars of wealth rather than owneTship @s suche
Nevertheless, an annual wzalth tax is usaful e2s an instruy-
me nt of control and as a dovice for correctirc sums of the
deficiencics of income tax but the rates of such a tax
should be kopt lowe

Te There is no strong case for excmpting capital gains
completely from taxaticn aven whon there is an annual wealth
taxe But there should be some co~ordination between the

capital gains tax and other transfer taxese

4o A tax on bequests cannot be effective unless therc is
a tax on gifts inter vivos and integration botuween the two,
either partiael or Tull, depending upon the circumstances and

balance of releavant considerationse

54 Integration at the level of the donor (astatc duty,
tapital transfer tax atce) is preferable to integration at
the leval of the donee (AT)from considerations of :facility
of administrationy, potency in reducing incquality and
capacity to raise rovenuce Equity can be taken care of
through appropriate exemptions and reliefs for transfoars to

spouse and children.
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e In India, administrative consideraticns rulec out
the introduction of any doncg=based tax in placc of the
ED since ED has heen in oporetion for nearly 30 yzars nou
and interpretetion of many of its provisions is wall
settlede To keep the task within manageable limits,
cumulation of and integretionwith gifts inter vivaes can
be limited to such gifts made ovar a period of ten yeoars

or at least seven ycaers bufore deathe

7o The principle of taxation of property once a
generation demands that transfers between spouses should

be ignorede

Be If total exemption for interspousal transfer is
cansidered undesirable and the scheme of integration
proposed earlisr is accepted, excmption upto a limit of Rs.
3 lakh may be allowed for estates passing batuecen spouscs,
together with simultaneous deletion of the provision for
exemption of one house property upto a value of R 1 lakh
for ED purposese The idea of excmpting one residential
house as such violates both horizontal and vertical
aguitye If at all, exemption for a residentieal thse
should be restricted to a specifiesd covered arza or
M"living space™s In any case, an overall ceiling on
exemption should be laid downe There is ncad for =z
ceiling in view of the yidespread practice sof cvasion

through "benami" holding of property.

9e Concession may bc given for minor children in the
form of an additional allowance of R 3000 per minor child.
per year till the age of maturity subject to a ceiling

of Rs 50,000 per childe
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10« In the context of the proposed spouse and minor
children's allowances, ther. is no need tc raise the

reccently introduced cxemption limit of R 150,000

11 Both the thrashold level and the various excmption
limits should be periodically revise: to taks account of
inflations All valuations should however be made ot

precvailing market ratese

12 Scction 10 now epplics to a very narrow category
of transfers,vize, those falling beycnd two ycars but not
mor 2 than five yearss .ts provisions snould be tightened
up to remove the obscrved weeknessese The tests of
genuincnegs of inter vivos transfors as laid down in
Qectiong10 and 12 should be retained and the provisions

of scece 33 (1) (c) removeds

13 Erosion of the tax base through the device of
generation skipping discretienary trusts should be |
plugged - either by taxing the properties of a discre-
tionary trust at the rate of Z5 per cent .every ten years
or by imputing cqual sharq'to all benoficiaries in the

assots of the truste

14 (i) The permissiblo period of respening an
ED case may be cxtended in the case of concealment from
the existing 3 ycars to 8 years where the yzlua

of concecaled sessts exceeds R 1,00,000.

(ii) The provisions relating to penalty should
be amended to cast a joint and scveral liability to
make a true statement of all dutiable asscts luft by a
deccedente The ED account should cither be verified by
all major legatees or account should be submitted

separately by cache
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(iii) Provisions similar to those in the IT Act
should be incorporated authorising proscecution for

concecalment and octher scrigus offonciese.

(iv) Claims to titlc tc property, standing in the
namc of a benamidan by logateces of a deceased person on
grounds of succession should be forbidden unless the

proporfty is included in the ED Account.

15 In the context of the recommendation for partial
unification of estates and gifts over 7 to 10 ycars and
excmption of interspousal transfers uptc R 3. lakhy theo
provisions relating to scparate cstates Z_Sectian 34 (327
may boc daoletcede

16 The proposal for excluding agricultural lands from

the purview of  the ED requires :rcconsideratione

170 To avoid disputes and prevent recvenue loss a
definition of agricultural land similar to that containcd
in Section 2(14) (ii1) of the IT Act 1961 should bo

incorporatcd in the ED Act alsae

18 The operation of the Mitaksara law of inheritance
creates an acute inequity in the incidence of cstate duty
betueen different schools of Hindu Law and other communitics
besides acting as a scrious constraint on the efficacy of

£3 as on cqgualiser of inhcrited wealthe One solution could
be to put thc doccased coparcenar'!s intarest on the top
slabs of the principal value while dotermining the tax

payablee
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19 If the tax is to fall equally on sstatecs of equal
size, therec is no recason in cquity for excluding foreign
assets, whether m~yablc or immovablc,from the PV at
least for daetermining the rate of duty on asscts

situated in Indiae

20 Follouing tht decision of the Madras High Court

in tho casc of CED vse Jre Ida Bella Scuddar, therse is noud
for revicw of the concept of 'domicilofs Scitablo
provision may be madc in the & Act for determination of
comicile on the basis cof the lungth of stay in tho country

as in UK under thoe CIT-

21 With the excemption now aveilable for onc
emption

n

residential housc tho provision for a scparate ox
of formcr

/"sec 33(1)(1)7 for residential buildings

rulcrs may be doloteds

22 With the proposed integration of gifts and
begquests the excmption for gifts for marriage made within
the critical period now allogyed under the GT Act

[7sec 5(1)(vii) of the GT Act/ may be integrated with
excmption for the same purpesc in the ED” fict [ Sec 33(1)
(k) of the ED Act/ and a limit of R 30,000 for GT and ED
taken together.may be fixeds For gifts made beyond the
critical period the exemption for marriage and normal
expenditure nouw available under the GT Aét may continua
as also for gifts to moat normal expenditurc upto a

maximum of Rs S,OOO‘a‘yoar per cach dependant childe

250 With the proposcd integration of gifts and bsquests
the exemption of gifts of policies of insurance / Sac 33(1}
(k)7 may be uithdrauns
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240 Household goods except identifliable consumer
durables of more than a coertain veluc, say, B 3,000, should

be axcluded from tha PVe.

25« - The exemption of monies covercd by insurance
policias assigned for payment of ED and/or deposits towards
payments of estate duty to the extont of duty payable

ot Bs 50,000 whichever is laver [“sece 33 (1)(f)7 should be
withdrawne Similarly, thc cxemption of amounts rceccived
from life insuTance policies after death to the oxtent of

Rs 5,000 Zfsec 33(1)(hl7 should alsn be. withdrawne

26 The provision for granting relief, in cocrtain
circumstances, from ED payable for tax on capital gains

on sale of assets within a period of two ycars af ter death
(seb 50B) should be restricted to the astate duty charged
on the accrued capital»gaihs from the assete Furthor, the
relief sho%% c%ﬁé%ﬁ?%iQ$% in'Capital gains tax rather than
in ED by . ED paid on the accrued capital gains as on

the date of deaths

27e For achiesving the basic objectives of the ED,
valuation for EJ should ba as close as possible to the

markct value'except where a concgssion is given spacificallye.
Such excmptions are better given by raising the axemptidn

Limit suitably instcad of k:cping down the valdations

28 " Valuation of assets for ED has fallen fer behind
their market valuee Underreporting of true values in |
transfer deeds has compounded the problems of valuétion-
While the problem does not admit of gasy solution, improve-
me nt can be achicved if information regarding tremsaction

in properties is collected in a systematic manner in the ED
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officess Reliable informa ion regarding property
transactions can be obtained at lecst in the case of
transactions entered infto by government or semi-

govarnment organisationse

29. The systam of having valuations certified by
approved valuers does not seem to be working uwclle A
provision for reference to valuation of ficers as under
the WT and IT Acts may bc incorporated in the ED Acte

30 Valudtion of cquity sharass should be basad as
far as possible on their market values In the casa of
unquﬁtad sharaes valuation should,begbaged on ths market
value of the assetss This mathod has baen appfov@d‘by

judicial authority in the context of thoc GT.

31 On the dezath of a partner in a pertnership firm,

the true valus of the deceased's‘éhare should bg

properly assessed irrespective of any stipulation in the

pértnership deed, and after taking account of all assets

of the firm including goodwilla

32 The provisions for inclusion of the value of
assets transferred to controlled companics (sece17)

in proportion to the benpefits derived may be deletade

33 . Despite their restrictive conditions the .
sections governing deductions of debs under the ED
Act in India (Sace 44 to 47) are a little too liberal
and nee’ to be tightened upe In particuler, the
provisions regarding allcwance of foraign debts also
need to be tightened dh_to ensurc that such debts are
first set off against movable»ﬁropcrties abroad, then
foreign immovable propertics and then against dutiabie

assctse
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34 If the disposal of pending casuys is to be spaeded
up some experienced of ficers should bc sparcd from

routine work and allowed to conccntratc only on such cases
without any pressure for numboerse The system of assigning
the jurisdictiom over case¢s involving PV oxcoading a
certain valwe (R 20 lakh- and over) to the Deputy

Controller may be reviveds.

35 The ED Act is a notoriously complex pice of
lagislation and its acministration requires knowledge of
laws not only of ED but also of saverazl other arcas like
succeéssion, transfer of property, Hindu Law, atce., 2s
also inwestigative skill of a high order. Officers
working in ED ciscles deserve special pay more than

parhaps any other circle in the IT Departmente.

36 In order to prevent sccumulation of arrears, it
is necessary to lay down some time limit for completion
of assessmentse Having regard to the desirability of
Completing'ED assessments only after completing all.
pending IT and WT assessments, period of limitation for
:n@plcting ar <0 assessmant should be linkaed to . the

assessments under the IT and WT Actse

37 The system of reporting deaths * to the ED

of fices needs to be improvede The sample survey in
salected céhtres made for this study shows that there
is no uhiformity in the matter of reporting deaths and
Assistant Controllors rzly almost wholly on voluntary
compliancevby APse Some arrangements may be evolved by
which authorities under the State governments are
statutorily made responsible to intimate inFormétion
regarding deaths to the nearest ACED®
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38, The requirement for theswearing of the ED return
before a magistrate or a notary may be disoensed withe
This would not stand in the way of prosecution or other

penal measures for offencess

39 . The procedure for granting relief for quick
succession may be simplified by doing away with the need
for Board's approval. Quick succession relief should be
based-in the light of the spirit of ‘the provision without

insisting on a narrou legal!stic interpretatione.

404 The ED Act does not require the ACED to issue any
a

notice for submission oﬁ[%ocount to the AP before

resorting to ex-parte assessmente The lacunae may be

remedied by a suitable provision in the lauye

41 o Urlike in the IT Act there is no provision in the
ED Act For-reopening'an-ex~parte assessmente Suitable
provision should be incorporated in the ED Act for

reopening an ex=-parte assessment in appropriate casese

42 There should be a provision in the ED Act for

charging interest for late filing of return and/or non-
‘payment of duty with statutory powers to the controller
to waive the interest in appropriéfe cases on the basis

of guidelines to be laid down by the Board.

4% Provisions similar to sebtiors 263 and 264 of the
IT Act should be incorporated in the ED Act to provide

relief to APs and also safeguard revenue.

b4éo The recovery procedure folloved in the other direct
taxes should be made applicable to arrears under the ED alsoe
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45 In the interests of revenue and also uniformity
and equity all payments actually reoeivedifrom the
employer by the heirs of a deceased employee should be
deemed to pass on death in the same yay as proceeds of
insurance policies regardless of whether the deceased had
any ‘vested right therein or not, except in ths case of
death by accident on dutye.

46 Premia paid on policies taken under thae Married
Women's Property Act should be deemed to be gifts

inter-vivos.

47« R provision similar to that in the o*ther direct-
taxes should be "introduced in the ED Act authorising the
ACED to refuse refund of the duty, pending decision in a
Departmental appeal; where the Assistant Controllar'has
reasons tn belicve that such refund may ba prejudicial to

revenues Interest should be paid on delayed refundses

48¢ - It should be clarified that ED is not deductible
as a liability from the PV.

49. It should be made clear tm that the recent
amendment of the ED- Aot making Rule 1BB of the WT Rules
applicable to tha wvaluation of one residential property
will apply only where the property is self-occupiede

50. As - recommended by the Chokshi Committce, the
device of postponing ED through the method of "grafting"
in the light of the decision of the House of Lords in

UK should be plugged by suitable amendment of section 117
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57 Sections B8, 25 and 29 of the KD Act will become-
redundant if the recommendations made here are implemented

and may be deleteds

52 Full exemption should be allowed for bequasts to
public charitys

53 One High Court has held that the provision
authorising the assessment of interasst cessing on death,
ie2e, section 7 read with Rule 40 will have no application
unless the deceased had some monetary bencfitse. This can
b2 a source of base cerosione 1t should be provided that
accruzl of any benefit yill bring the sacticn into
opaTation and the benefit can be valued at the current

market ratce
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